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and fa in 
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Dur. 2 2 — 88 
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— doves- 0a5 of the 
— bur not to annul the udjudicarion in 16. 
tum abc Jan. 739, creditors of Crine. hu up- 
pr iſing was reduced i totum, a termis annualrent being 
appriſed ſor more than Was due. In tha caſe the appri- 
ling was led by the perſin. 0 9 
wy "terin's .angualrent... Stair, 2och 

cntty ter tos cation was ſuſtained accumulating: 04 — 
due after the fonumons; but ee ; 
Fale, v. J. p. 970 Kennedys 28th; Jaly 1 78. -A di- 
ſignee to a bond, on which arreſtinent had been uſed, and 
the arteſter preferred to the extent uf his debt, purcha- 
ſed in 9 che whole bond, 
— —— NN hr ode 6 
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: adjudication for. the principal 
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upon the necefiary: - 1 184 
27285 parties being bound in a bond 
an obligement to, relieve one — 
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the athee-party's:beir-for, the one half; but in 
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din Lords refuſed: to ſuſtain partial payment of the e 

F theo! a bond mode to 4 liſeremer of the principal ſum, 


z nullity? or ground t reſtrict an 


ſtance, Forb, gh June 1711, creditors of Roſs. A, 
IN an action for maills and duties, it being objected 
by the defender, that the „ for more 
than was due, and therefore null, the ſum a" — 
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2 9 rs to the 
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locenmu at n ing term, 
gecerning ſor apnmlrente from chat derm, gught to 
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efThe like, Forb. ioth June 1%, Wilkies,— 
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account. ofthe unſav expired 
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ion 10 an adjudication, that the accumulate ſum was partly 
pe in m de up of a bill bearing annualtent. and penalty, Which 


ahr behoved to void: dhe adjudication) i# (en ſeeing all tho = 
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ere the caſe was cited, determined a year or two be- 
ore, betwixt Halyburton of Newmains and the Lady 
onboddo, where an adjudication having been led up- 
n a bond, without deducing the retention betwixt 
zrtinmas 1692, and 1693, which 'was a trifle, _ 
y overſight, Nr 
rincipal, annualrents, and neceflary 3 
s to that debt, but av to vera others, ers, againſt w 
zo exception could be made. 2 
AN appriſin r tn 
: hid i annvalrent, ſuſtain | 
Exqrbitant _ 
true intereſt and damage : 
; the ap 2 — wherein it differs from nu. ng 
$ led upon ordinary 8 
* 29th 15 72977 ——— And even an ordi- 
oy Rn where e war refirified tos | 
th part of the principal ſum, and this even after ad- 
dication Exorblta + pak Zoth pe 1680, con Pan- 
ed fo [hs whole te lat foe, n the S 
anked whole dende e ſum, ; 
ay, reſerving the reſtriction of the penalty ng per 
at 2 555 Kees of diviſion. Fac. dal. v. fl. v. II. P. 92. Cre- | 


itors of Kiomivity, 5th Auguſt 175% 


rat Subjects are; carried. by. ap ri 3 
SHITE aft adjudication... 5 SA We 


pbk hs be pril 4 bur” heritable l 

r real rights; as tacks, or writs, concerning real ſe- 
urities, Yo" ſer tacks, not "bonds for moveable 
ums, or other moveables. Dur. 25th July 1623, Earl 
f Errol. Dur. 24th Nov, 1638, Campbell. And 

herefore an a dication of an heritable bond, was re- 

uſed” way . 8 prot made 8 

8 oveab by a cha An. 1 27, 6 
An herirable bond. is adjudgeable, even before che 

erm of payment, tho" no has followed. Forb, , 

6th June 1705, ere. tack, ſecluding 
not achudgeable. Remark. Deci. p. I 38. RS 1 
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' 13th March 1627, M*Ghie, Dur. 23d Dec. 1630, Ogil- 
vie. Nor even the duties falling betwixt denunciation 
and decreet of appriſing. Dar. 6th" Feb, 1633, Har- 
per.-Nor theſe falling * the citation in jy 5 — 
dication and the decreet. Falc. iſt Feb. 1684. 
ſon. But an adjudication, upon a ſpecial charge, carries 
bygones, from the death of the predeceſſor who was laſt 
eft, in the ſame way as they are carried by an ad- 
judication cognitionis cauſa, there being no other method 
in law for carryi e in. theſe caſes. 13th Feb. 
1740, Dickſon. The king was found, 17 
and others, Claimants on Serdwan, 1280 RE T La 29 
Naw n carries the reverſi 

ifing, - tho the, denunciation, 5 | 

es. as prior to the denunciation upon the 12 
able appriſing; W e of appriſing bear all right 

e or that may be. * to the 1 
Dur. 18th N ov. 162 27 | incaid. | 
Ad 4 40 ication of a wife ß lande, proceeding on ber 
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tereſt, in the rents, Fac. Col. 5. I. A, 
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AN appriſer of the common LING c bia, * 
ing for the tack- duty of the hand- bell, it was: 
that theſe obventions and emoluments, being of a nove- 
able nature, do not fall under 72 A 
Theſe are the conſequence of a real righ 
to 3 „A the profits of 2 ok 7 275 
F. Ke 2 ner s the Lars cerned ov in 
of the er. comp.) Jan. 1 x 
The office 0 kii Y primer 40:00, his holes nap) od 
nees, is Home, p. 112. 1 roy . — 
22d July 1737—The office--of principal uſtier 
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p- 127, Cockburn, roth July. 1746. The privilege; [of 
ſyperintending the elections of a royal Ny may be 
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TH 1749.—A decreet havin — — perſo- 
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ſuſtained as ſufficiently ſapported, Fal. vol. I. p. 378, 
Kennedy, 28th July. 178. — ln adjudication, led on an 
eſtate diſponed in truſt on the diſponer s debt, and the 
diſponee infeft, ſuſtained. heath vol 1 W een 


e 11 Fed.” T7498 
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General clauſe in be g Jy 1 ad 8 


tion . 


A GENERAL clauſe in an ieren, Foll Mer 
lands, without, ſpecifying particulars, was found null. 
But lands being e udged under a certain name, vi. of 
a certain barony, all lands comprehended under that com- 
mon deſignation, lying contigue, were carried thereby, 
with the mills and woods thereon. Stair, Fount. arſt 
July 1680, Appriſers of the eſtate of Enoch competing. 
Se Dur. -r9th 3600; Cocſer; whete hor conitra: 
ſeems to have bern l ae 
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Ano room for the oth er ſpecial adjudication, and there- 
irn, Wl _ sd the eg aft 4 25 OY, Fount. 
the 7 7 7 Brown. | 
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favor of the debtor, concerning the lands mentioned in 
the libel. Fac. 2 vol. I. p. 12. Blackwood, ON 
1752.— An Judication, mentioning lands 
to convey mines from an heritor who had obtained 2 2 
charter of mines in terms of the act 1592, in competi- 
tion with a creditor, who had adjudged the mines pr 


expreſſum. Fac. Col, vol. I, p. 247, ee * 
Nov. 1755. 5 4 


Ad judications . . ie 
Petentium; ; and appr . ences 5 


contra eren, wel, e ver 
rified. | ny het; 


IN a 0 judication, at the. inſtance. of 'an 
aſſignee, „ cedent's wite's tocher, 2 
dent not ha vin jet gore? ot "pot 


Exceptions ft 
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* verified, 
of adjudication 
reaſons of jon, not ee verified, contra exe. 
cutionem, both as te relevancy and probation, Forb. 
Sth Nov. 1711, Lord and Lady Or A per- 
| ſonal creditor was admitted to propone payment in an 
adjudication, 5 8 ati ann eee $1 
ther creditor, the a e v 

| there boa no ade Len n the eſtate. 
| Dec, 1085, Lord Leler— e Lords brett 


well as ordinary 
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for one who produced a diſpoſition of the lands, with 
a baſe .infeftment thereon, repeating'a a reduction, and 
craving that the tion might de , medi 
trmpore, his reaſons being is jure, and inftantly verified; 
the Lords found, That before any adjudication, the com- 
pearer might inſiſt on ſuch reaſons of redugtion and wy 
lity, as were inſtantly verified; but ordained him 

condeſcend thereon, that it might appear of what kind 
they were. Fount. 31ſt Jan. 171, Calder. The 
Lords e cs 3 5 dear 
the bonds oſ apparent ere is no ety 
of their predeceſſors l lands, 
eee frtving for dug ce, there 


ought to be no decreet of adjudication, till they gave 
3 Log flor once Ns to 
the lands 2 
the debtor 


Fount. 7th Feb. 1 ä 124 
. ere e 
Ide aan tis b deceſſor's eſtate, a piece of land 
1 edeceſſor, wherein the r was in · 
ef and in — was ftruck out of the adjudication, 
offering to hold the cation as led, 
N e a title to found all alen, againſt 
the purchaſe. r9th. July 1734, Duff. 
BY the oldeſt deciſions, the ſuperior was not bound 1 to 
me priſer, without inſtructing his author's 
2 14th Dec. 84 55 Monteith. Hope 
perior) | 


=p ima Coil 0 Dur. 1 | 

Feb. 1629, 2 12th March 1629, Cotratie, 
Rut this was altered by the later deciſions ; and ſupe- 
riors are now bound to infeft appriſers, ſalvo jure cuja} 
libet et ſuo, tho the perſon charged to grant infeftment 
contended * that he was abſolute proprietor of the lands, 


Dur. mg hotgn 1632, Black. Dur. 11th Mirch 16306, 


arch 1636, Cowan.—Yet in an ad- 


= Acton in . 85 of a diſpoſition, it was found, 
that this privilege did not take place; for it was con- 


ended, tho ſuperiors are obliged to infeſt appriſers, 


Jalvo jure cujus libet, where they s rent, as 
5 y adjudgers for Las d favore cre+ 


diteram ; theſe derations had no place . Stair. 


* Jeie 16 663, order of the Ts 


OY 


IE 


J333L 


PRs E 


E 


115 


JUDICATION AND APPRISING. - I9 
ditas jacens, 5 ad to haye this privilege, tho' it was 
not *till afterwards that the ſuperior was allowed 2 
car's en ry gth Feb. 1667, 


aye 
PRODUCING letters..of. gene · e 
ral charge will not ſupport an ad. Proton 
JAY is decrectof f on after itis led. 
conſtitution a minor, with⸗ 
out n 'S any live title title, or producing the ſaid let- 


ters, but n will be allowed , to prove the 
paſſive titles libe Creditors of Newlaw,. July 32d 
1737, Home p. 114.—4 ſpecial 


charge being blank in 
the lands, and conſequently null, the common ies, 
not having been infeſt at the time, voids an adjudication, . 
as to the accumulations and expiry 8 
to be heard, whether it is void in fotum 2 . 
Hunter, July 3d 1741.—An adjudication, pr 
npon a charge to enter againſt perſons who 3 7 2 
of line dr conqueſt, but not the heir of inveſtiture, found 
5d eee eee 
175 on ed to a where 
the accumulate ſum was left blank in the decreet. Rapk- 
ng of the creditors of Aliſon, Nov. 18th 1757. 
vol. II; p.g6.—An appriſing was ſuſtained, led in 
the name of an e by a factor on a bond, granted 
to a perſon and his fators ; and alſo an old a 7 — 
— — 2 — we 
„ Without cription. mia 1745. 
Fal. v. I. p. 62. An appriſing ined on a ſpecial 
© to ener ker in ad 19 ne who ha * -—ob 
ſonal right, and whoſe chriſtian name was b 
charge, ge, 2 — —— lt was to an adjuication 
that it was null; 1 charge, which was the 
ground of it, only on the bonds, and not on 
the-decreet jon; the Lords repelled the ob- 


jection. Pat. vol. II. p. 301, Maxwell, roth Dec. 1751. 


An adjudication, led for ſums not payable. till the 
debtor's death, ſuſtained without in the conſtitu 
tion ef the death, in reſpect it was notorious, and his 
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A COMPRISING was found not a ſufficient title in 
an action of maills and duties, unleſs ſaſine had been ob- 
tained, or diligence done for graves, So nmr Dar. 
25 to mails and duties, a decreet of 1 2 7 
appriſing is underſtood an effectual 2 
il; adjudication or 

igence, and equivalent to an aſſigna- 7 fe 
tion intimated 1 as. to which, See tit, Rad mg NM 
Competition, A compriſing is a legal nifgnagion , affignation, nee« — 
ing no intimation, and therefore a ſecond com of 
e tho? firſt intimated, was found not 
preferable. . Hope, (apppriſing). 3d Feb. 1619, Bruce. 
—Upon the ſame footing, à diſcharge of a bond, grant- 
ed od mann fr hd ws emer 


thereof, | 
Tg ge 7 rg rn es 7 wy 
priſin Sa e real. by: infalignenit's it was con- 
tende Se t to be becauſe the debt- 
or remained inf „ in ſo far as he was not-denuded by 
the dif; 3 and therefore, the reſerved annuity 
could npt be carried but by infeftment. Pled, on the 
ther hand, That the debtor was fully denuded, that the 
eſerv . 
but was not a gp 14g ee foe N 
fore was carried by a ſim ecreet 

Dur. aft 8 


ords ty what firſt 
1634, — —— In a con Fol wadbes, the pro- 
prietor havi poned his lande, holding feu of him- 
ſelf, with Der of 2 — een the — yr 
er to renounce ht. et, N payment 
nve thouſand Rein- was found, that a ſimple de- 
reet of adjudication; was ſufficient to carry 
erſion without infeftment, or charge againſt the ſupe - 
rior,, and l to poſterior —_— 


Dns, with a 


and day. „ oP com 
he Ducheſs of Arg and M*Netl of 4 
AN appriſing, Ea 


r _ n eee die 


the 'ſuperior;” Ar | the _ 
1 — K upon his decreet, in 7470 32 
+ 5, an 
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E debtors FE Eis Feb. . 1665, 30e ae d 
without: prejudice: Ws the apparent heirs of the debtor 
in caſe he die eee j 3 59 ſerve ar 
retour theifſelves in the yl cn — the ebmipril . 
ſhould throw in his compriſing ee we Anqueſt; thi 
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23: 
531, Cloverhill, Dur, penult. 257 1628, Meldrom.. 


r. 7th Dec. 1631, Scarlet Byt a compriſer was 
owed to retain his ſecurity, an& at the ſame time to 


ſonal execution againſt his s be 
Win poſſeſſion. Dur. 2 230d ene, I 27; Sine 


if the appriſer has any ns ſecurity for his 
bt, there is = oe t o bar him fram putting the ſame 
execution. Dur. I 5th March 1628, Lord eee 
Perſonal dilig 9 may be obtained, aſter | 
tained upon an W Lis 1 Wen Ba 0 * 
th July, 1740 +7 e 163" 2 


ppriſers an nd. 40 7 


in their poiſon e to theis neat 85 f 


rent. wn . 1 Fu ; 
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IN ches A0 2p ng. to a, tion of the lands 
it lent for the | | the are im- 


wered to 62, parl. 1663 they, give he 

e 09.90 do, by. 5 a be e give 

e debtor Stair, W June 166, 

ilſon. . 45 2 

THE, Lork found, That the E's in the at ji ping 

ment 1661, .\mpowering their Lordſh ins to reſtrie , 

crediror, is 2 1 er ih | 

a e as well de 
"168g, le 


me, He, 198 16 
llſon. Fa T4» 


81 5 jr 5 in the year 2171 16, wi was, | 
tainte Alon, 0 
belong 1 47 1 55 e Ks . being. 
tailzied ful bed, the 1 had incurred the irritancies, 
before. } rebeljion- ; The, La- 
act of marriage, 5475 x 2 7 e 5 — bp 
* Nenn OZ ere. 
erks, to take place an 75 ; | 
ter the fee Was ; T 
ainſt her 7 far a 1 2. — 
ad of maltrestment, he. not only 1 ber 1 5 5 
> made liable ſor 3 A e 1 but l 


don the act 1663, 
Sal. 
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room for her to affect the rents of the eſtate for that al 
ment. Nov. 1728, Lady Kirkhouſe- | 


Ranking of adjudgers and n f | 


_ ADJUDGERS, year and day after the firſt ajadh | 
cation, on which infeftment has followed, cannot ec 
quire any preference by taking infeftment, but are 
ferred according to their dates. Fac. Col. vol. I. p. 26 5. 
Creditors. of Tulloch, Jan. 27th 17%/ꝙ73:... 
APPRISINGS and adjudications upon debita fan ls 
1 from the nature of the ſubject 
Bil 8 Pte bs ee or e 
| 72 rior: 1 Lords preferred a com- 
2 debita priſin gone annualrents of an 
: 4 5 e to a ſimple compriſin 
tho? prior in date; Hope (appriſing) June 1 Harrh, 
And, a compriſing for the king's blench duty to/all 
infeftmente, anterior by diſpoſition or compriſing. „ 
(5lench duty) gth Dec. 1629, Monerief. And an ad 
judication for bygone feu-dnties, to prior e u- 
pon perſonal debt. Gosford, 7th July 1675, 5 Kringe 
An adjudication being led for ent of a ſum cont! 
tained in an heritable bond, with infeftment; in 2 
of the creditors, the adjudger pled 1 
for his principal ſum and annualrents ſecured by i 
ment, but for the annualrent of'annualrent, nccrmmulighd 
in the adjudication ; the Lords found, that the adjudica- 
er d oak perſonal obligement, and not upon 
the poinding of the d, had no preference as t« _ 
eben. but Was e to be ranked with 
ther adjudications. Dalr. 27th Jan. 1699, McKenzie. 
In the ranking of the creditors of Auchenbreck, the ad- 
_ judgers, upon perſonal obligations in Ee heritable 
bonds, having inſiſted, that after drawin ebay, amo 
ſums and intereſt, in virtue of their ſeftments, ml 
ſhould be rarked, pari paſſu, with the adjud 
. perſonal bonds, for the w x Sz er 1 ums, ſo as t0} 
entitle them to draw their full penalties and denne 
tions; it was found, that the heritable creditors-adjudy 
were intitled to be ranked upon the funds, puri paſſs; 
along with the other adjudgers, 8nly for what d 
due of their accumulated red ſome — deduction of what 
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— Wil tf VOUET weep ſpecial. 
40 55 Feb. 167% Duke eee Xt add 
ate cantiot -appear for parties but "of = 
ingdom, — u written mandate. © Stair, ww 
691, —— contra Stewart An advocate;/4 
or a defender. out of the kin; om, ene | 
wn ords, in virtue ol the pri 1 7 of : | 4 
„ithout a fpecial mandates Fork, Ft, 
and Gordon,” orb 'r6. July ? 4 
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1 ALIMENT. 


fp th hob. nunciation., Stair, Dirl. 16. July 1669 the 
fiamiton. : an 
0 7 off fate * Ates eue ous aliment upon ye 


the ſtarure, aſter he has ſold the lunds, A! 
—Fount. e Jan. 1700, Sandilands. pre 

This. modification of an aliment refuſed to u vaſſal Wl — 
„ Eu ben becauſe he had rents 

No aliment- * . 


rhe heir has | 6 to rtion 
Ms nee e 


2 
n March 1622; Heir of Milntoun "Bat; 
1. 0s 92k Dudu Ber entitled to 2 modifies 
tion of the 'wardutars and liforenters, altho be Had 
Uands and rents of his e the time of his father's de- 
| ceaſe; (becauſe they were ſinoe compriſed for his . 
8 debts, '- Hops. (Hein) — 1619, 'Whi 
— An. apparent heir ſuing: a liferenter for alimont 3'the 
Lords conſidered the eſtate as it was at the defender 
huſband's death, when her liferent began; ſo chat if it 
was not then exhanſted by liferents, or deÞts, no alimemt: 
is due, PFalc. Home, 7 "Feb. 16382, Hamilton 
A.SON,. who was 12 ſound. entitled to an aliment 
from nis mother; liferentrixz ſue bein 
What if be has.. married again, tho! haha beeg nl 
| an extplayment. apprentice to a ſkipper, was 
5 5 e e 
5 and tho” the mother had only. 600,merks yearly. Foun, 
4. June - 1687, Ramſay. An aliment; modified" 10 an 
heir out-of his ſtep· mother s. jointure, and-made payable: 
in maneys, — iſtanding the jointure was paid in vie- 
tual, and tho he was neither minor nor Jene ok. 
deing an advocate, but which afforded * 
cnc; and, cho he was, at the ſame time, 1 e 
her jointure in another proceſi, as exorbitant, and w 
ſerved heir cu benefitio, and none of, his father s debts 
were real, on affected the eſtate at the time. Fount., 
25. July 1705, Ayton.— An aliment, ta the apparent. 
heir, ſued for the liferentrix, was not fi 
| N . ; heir 
was major, kept a brewery, and. was not. _ ant, 
batie fame, and the, liferentrix kept ane of his children. 
_ \ Stair,;Gorf, 25. Jau. 1 Sticling.—Aliment was rer. 
| ipleg.to. au apparent heir 5 becauſe che _ * 


a Esa 4. = STREE FO 2» 


— 


the reit 6f. e e e 
annualrent of her tocher. a2diy, The purſuer was forty 
years ud, and therefore either had, or ought to have 
a trade, and that in the; ſummons he deſigned himſelf 
preacher of God's word. Dur. 27. Feb. 1636, Sibbald. 

In a ſimilar caſe, the fame was refuſed, where the 
brother's:relift, and the definR's and pur ſuer 's father 
liferented all betwixt- the relict lifereutiog bus 

10: chalders of victual for: . 
tocher, aud the rer (lets of perfect a brei 


4 „ 1 Spot. (hetr Yap July 1 36, Ratoor- 
"THIS ad £09 . feremters, 
as well as donators of ward. 


'Sraif, © 
12. Dec. 1677, Preſton. But does 1b. bound . 
not extend to a father liſerenter by Alimcss. 


reſervation, &c, Dur. 2. July 8686}. 7 
Ramorney,—A grandfather. liforenter by WPI 
vation, was found not obliged} tb aliment his grand- 


ſon, who was ſeſt. to bis-recourſe upon hia mother. Dur. 
7, July 1629; Hamilken, - Stair, 26: Feb. 1675, White-i 
Dome ;randfather, who had'a liſei ent by reſer- 
, w d liable to. aliment the apparent heir, 
the 'mothe having no; liſerent, but of a ſum of money: 
came by herſelf: Stair, 27. June 1662, Ruth- 
ven, —The beir's aliment was found. to be a burden u- 
pon his mother, and not upon the gr „ tho' he 
enjoyed the liferent:of. the whole eſtate by reſervation,. 
excepting: an annuity of 1000 merke, provided io his: 
daughter-in-law, 1ba perm gauge s mother: gore 1929, Hay. 
Lords modified an aliment for a out of his 
mother's liferent-lands,, tho: they were me Ty lands, 
and did not bold ward. uchin. (ter) 13. Feb. 19 
rinny The eſtate of Loyat was ſettled” in - 
rent to Fraſerdale, aud in fee to his ſon; Fred 
having, forfeited his liferent-eſcheat, the donatar was 
found- to aliment the far, Who had no ſeparate. 
eſtate ae ne, Feb. 1 


and as ſuch, had 
chequer, being p as 
apparent heir, for a ret om his th 


% 34 


* a. 


4 8 A LIM EN T. 
in ſuch 6 condition; he was no better ran a liferenitee; 
and all ſuch are bound to aliment the fiar, who has "Wot 
aliande; as in this cafe ;// the Lords thought the demand 
new, and without lay or precedent, and that the cir- 
cumſtance of his fatuity did not alter the caſe,” for be 
might reconvaleſce-; and this might be ag well cra ved 
if the fiar were an infant,” WO o 1 be maintained on 
a. mall expence, and therefore. fourrd no ground for 
modifying- an allment. Fount. 15. Feb: 1% Bon 
ner. One having diſponed his lands in favor of his Wie, 
her lieirs and aff gnees, with 4 proviſe, that aſter her 
death, a certain 2 thereof ſhould accreſce and · de 
long to his nephewei the nepaw's daughter, and only 
child, after her father's 'deceaſe, ſucd the 'wife for 
aliment, as "apparent heir to her father and grand- Uher 
The defence was, that there Was no | relation” betsyfxt 
the purſuer and defender, and therefore no alimemt 
due, ſuper jure natur. "20; The defender Tiferented. 
no lands to which the purſuer could ſucceed ay far; 
zrio, The purſuer's father was denuded of this claim in 
his own lifetime, having diſponed the ſame to his cre. 
dltors for their ſecurity and pay nent and to his wiſe, 
whatever ſhould re main; the purſuer: was not found 
_ intitled to an aliment. 24, Jan. 1729s Laing. A lifes 
rentrix of land, is obliged'to aliment the heir, but not 
the liferentrix of a ſum of money. Remark, Dec. p: i 
Mirry, July 173t:—Aliment not due by a liferenter't 
an heir, where the eſtate was exhauſted by contraction 
after the conſtitution of her liferent, Which Was not o- 
pulent. Pale. v. II. p. 264. Auchinleck, 10. July” 13571 
—One who does not ſucceed as heir to his father; jonut: 
bound to aliment his ſiſter. Fac. Col. V. 1. P. ans 25th; 
Jan. 1754, Anderſon and Gibſon.—One who ſucceeds 
to an eſtate as heir of entail, and does not otherwile 
reprefent his fatherz is not Hiable for, aliment to his bye. 
thers and ſiſters. Fac. Col. v. I. 7. 26 f. Malcolnte, 16 
Jan. 1756. LA daughter, executor, and imiverſal lega« 
tor to her mother, found liable to allment'' ber ers 
vterine, Who was deſtitute ef any fund of ſubſiſte for: 
Fac. Coli'v. H. p. 336. g, March 159, Sof. The 
proprietors of an bentelted eſtare, 1 bund: to aliment bl 
470 ſon's wite.. Fae, Col. V. AI P. 290. 10 Tres 
1762, Adam... 5 
| TWO 


$5 


«„ Mint re 


the heir. Stair, 19. Feb. 1679, — EY br 
| uing his mother, the ; 
55 If claim hr fo 3 whoſe literent, 14 

We e conſiderable at firſt, was now. di- N 
gainſt aſign#%, minihed by her debts} Ge. and the 
fiar oontending that it ſhould be conſidered not 48 n 
now. was, but as her huſband tranſmitted it to her: ih 
Lords found her crediters, or ſingular ſueceſſora, fir 
onerons catiſes, nowiſe Hable, nor affechable fur 30) 
part of the Rferent they had, and that the's ed 
not real againſt them, nor the Eferented lands, (the 
it is other Wiſe as to the aliment of 1 not 


that her ſon had any regreſs br pon ber War rü 
randice,' from ber l fact. aud deed, for * mniſhing ide ch. 
jolnture, being done lon before his intentin his action bi 


of aliment; ſo chat the jointare rhuft be conſidered u 
now ſtands, and fo as ie was/in the epinning | 
ing it very mean, th . my 
of it bo he thy: = Font. 14. Errol 

ner + e mothet's — 
nuity, L. 100 _ —_—— 
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Aliment 8 ex debe . a oi 
vi , Dt 85 > wt l 200 74222 04 2. | 


cate REO an apparent heir in propor 
tion to is füther's eftate, an the fi 2 
Father Dable't> tlier'si offer of zelimenting him in h 


alimbnt bis vn family refuſed," in reſpect of - the's ſift 
rants . Me frog. ad his maltreatment. :: 4925 the 
FTE. Iy 1716, Moriſon, An interim ali fat! 


ment, Joan to an apparent heir of-an-entailed'eſtai 
bis fathers married to a ſecond wife, and who hi 
given: ſome ground of complaint ſor maltreatment, tho 
he was much incumbered with debt. -:30-'July: 2734 
Hepburn. A father being indigent, and having | 
great family of ſmall Solide, was ſned „mne to 1 
eldeſt ſon, who hid deen mugbt z trade; the 1 | 
* the ah portion the ks mothel 
i . - den 


| ALIMENT. 47 
brought, and char he was. a perſon of no, apiliy wo to - 
ment himſelf. by his induſtry, decerned ather to 
receive him in bis houſe, or elſe, at his. aption, to give 
him 200 mers. Stair, 13. Jan. 1666, Dick. -A 
Father, being furious, or an ideot, and liferenti 

whole eſtate ? the Lords, With reſpect to his children, 


that they decerned an aliment to his children, ont of his 
iferent, (they not having a/innde). tho* he had educat - 
ed them till they were of age, and could do. for them 
elves, and were alſo married. Gosf. 10 Dee. 6%, 
arſtairs and her huſband The Lords found aifa- 
ther, Who, by threats, furced his daughters to ſerve o- 
thers, when. he was in a condition to maintain them in 
his family; liable to pay them a competent aliment, tho 
they were in b Hare. (ment) *F uly 2687, 
z airns. 
THE mother. ls obliged to aliment ber children, j juve 
nature, but it is ſufficient, that ſhe ali- - 1 
ment tber fe her family; in this caſe \ Mather hable 
it was alſo! found, — the children 
could demahd- no aliment or modification, extra ami - 
liam, even tlio” it was alledged, that it was unſafe to 
truſt chem to the mother's | ceding, ſeeing the had 
miſcarried, and being a of quality, had mar- 
ried a depoſed mini ſter. 'Stair, 23. Feb. 1666, Chil- 
dren of the Earl of Buchan. The mother having a 
jointure, muſt club With / the heir, in amenting young- 
er children, hen the circumſtances: of the eſtate: re- 
quire it. Fale- v. II. 5. 23. Remark. Des.. 390% 13. 
Dec. 17485 Biden's, 7% fo ot . fi HH 
ALIMENT fs ne 19% mother, ſuper ire netares, bur 
ſiſters not jntitled to an aliment, where - 5 | 
the brother does not repreſent their , Mother intithed 
father. Fac. Col v. III. p. 96. Sirons, we altnent.” | 
ſtateſg 66. 25. June 1561, A mother aliment- * 
ing an ideot ſon; who had nd ———ů — 
found to have no claim an eſtate, tõ which the 
ideot aſterwards ſueceeded ſor the aliment furniſhed 
during theſe years, but aſter theſe, when he ſucceeded 
to the eſtate, modified L. 30 to her. _ 8 P- 
287. Drummond; 2. March, 1756. ag 4 $5673; 
AN heir; Tacoceding: to #/competonr anne, as heir 


EY... to 


found this difference betwixt him and other fathere, 


* — 


„ enen 


o his father, was found liable to aliment his by 
and ſiſters, being wholly unprov 
Heir liable te ed. Stair, 24. Jan. 1663, Childrez 
aliment his bro- of Netherlie The like, der, 7 
gent wt, pee Nov. 167, Haſty. Bruce, 234” 
1715, Children of Knapperny. 
x: foſpienfion; of a. bond granted to a craftſman, by ul" 
eldeſt brother, 'for-a younger brother's apprentice-fe: 
upon minority and leſion ; the Lords found, that they*" 
_ - younger brother, having no other means nor proviſieg 
his eldeſt brother, who was heir to his father, and hat 
. the eſtate, ought to entertain him, and to put 144 * 
à calling, and Nor vol to {ſuſtain the reaſon of 1 
Dirl. Newb. 5. 1676, + Chieſly.—— The Lo 
found a minor li —— accompr of mournings, te 15 
off by him for himſelf, and brother; and ſiſters. Fam ) 
14. July 1705; M*Dowal.—— Younger children ſuin 
their elder brother for an aliment; who had an opbleu re 
fortune from his father, and they unprovided 1 | 
allowed a competent aliment yearly to each of 
the boys, till 14, and the girls, till 12 years old. Foun 
13. Jan. 1697, Children of Attenburn.—— A ſiſter ſix 
ceeding to the means of her father and mother, A 
found liable for the expence beſtowed in alimenting } 
furious brother, but that only in ſa far as the Was /ucrati 
by being freed from entertaining the furious 1 
her own family. Stair, Fount. 23. July 1678, Thon 
ſon. The younger children of a ho wer 
all unprovided, applied to the Lords ſor an aliment ti 0 
majority, which accordingly was ed ; but it war © 
queſtion who ſhould upli und diſcharge; _they having 25 
no tutors, and — * was! dom. 2 
mong the Rong $, that they -Ibould divide: the childret 
among them, beet re r, eee b 
— proportions; grant bond to apply it for their's 
ment and education, and hold count for the ſame at 
ve majorities. To this the Lordo — 
ed, and declared, that their diſcharge ſhould be a/ſuſh- | 
cient exoneration to the heir: and his tutors. Fount. 30 1'* 
Feb. 1711, Somervell's. - During the eee 
a proceſꝭ of reduction of 2 father's teſtament, betu bu. 
a ſiſter pur ſuer, and a brother defender, Who 
both heir and executor, ſhe ata an interim aner, 
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ver 9 nge 2 
4 Goaf, 20, Dec. 1676, K 
"162 | "i : 
obliged rey to pay rent ſor the 1251 e ann 
en e en e 
1669, Home. A contract of m ug 
ty an ' obligarion, to pay the ſum at a . rm 
ane te term aunualrent, nuakent was decerned for 1 
terms bygone, ſince, the date of Re nada 
1 & ix Was for tocher. Spot; ( ry): 

cith.—In a of pi „ he | 
annualrent ſhould commence. eing f 
| open, as the father ' ſhould afterwards 1 
he havi n fixing the ſame ; . it was: 
that the kmented during the lives of their 
father and tad okay 5 could day begin t0 Tun 
after the death of both, and: ot: fron the father's ts 
Fount, 17, July, 1696, Nairn.— E having one 
ticket 992 a 113 aint A preciſe 75 2 
then I oblis im 4 gant, bond t. 
ing N rho Lords, A the 2 after 
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by the man's death, for the relia's ue ; lor this was 

2 in the reſerved faculty, hy which the. 9 7 5 
en 1 for — wile, and ths 


certain ſum to Fam 47 f b 
prying ad to the heirs of the e be 
| res 0 Gp n rage, hie 
e Pol of the Free ng 


e ng 
was ted but e t. 
the provifion"of Urn, was eo Mere 'a Njpulation For 
annualrent ? The Lore found" the" m heritable,” and 
the jus er the rohe niſhand, 16. 
3 2828 1 4 4 4 306-57 3 
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ef any: hack tach: dury or arivalredt.; 'm a reduRion: of 
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| et he having r n hope 
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no mentiori where. e ee . Au- 
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Due by Truſtees, gr . 


4 DEBTOR baving conveyed his effects to _—— 
ruſtees, to be converted into money for the'behoof of 
is creditors, the truſtees, in counting with the creditors, 
were found not ſiable For annualrent of the ſums, that, 
rom time to time, came into their hands, during the 
ourſe of their management. * Jan. oy Truſtees | 
; Colonel  JaBaſton, Þ rm: oat £ : | 


Due by thoſe who uplife fn hearing An: 
. nualrent, - 4 * is 


A PARTY: bavin aſſigned his creditor | to a . 
um, owing to himſe f by bond bearing annualrent, u- 
don the creditor s obliging himſelf by back - bond, 
o retroceſs the cedent upon his paying the debt, in 
ccurity whereof the aſſignation was granted, or 10 
rder the debfor in the ſum aſſigned to pay him the 
rplus,” in caſe the aſſignee got payment by the al. 
gnation ; the Lords found the aſſignee, —. upliſted 
he whole ſum, liable to the cedent- for the balance, 
nd annualrent thereof, from the term of his uplifting. 
e money. Forb. 22. Dec. 1710, Irvine. A factor 
n a bankrupt eſtate, having a conſiderable ſum of 
gone rents in his hands, bearing intereſt,” the two 
eferable creditors upon the eſtate, who! had long diſ. 
ted which of them was to be ranked firſt in or der, 
prebenſive of the rents periſhing, agreed to divide 
te ſame in a certain proportion; in conſequence cf 
kich agreement, application was made to the court, in 
e name cf one of them, with conſent of the other, and 
* having by this means recovered the bygone rents out 
the factor's hands; and having been, many years 
ereafter, purſued dy the other txeditor „ e the a- 
eement, he Was obliged to repete the puriuer's pro- 
rtion of the rents, with intereſt from the time of 
lifting, 18, Feb. 1735, Colonel Ales, | 


ne by thols who re 2 as 1 8 
had the uſe of other people”! $ money. 


MONEY being due as the price o and, bears inte- 
Yor, L | F | "on 
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reſt from * time the purchaſer attains poſſeſſion," the 
not ſtipulated in the contract, bein Hucratus b Fn 
rents of the land. Spot. ( Varg). 7. Feb. 1629, 
— The like, tho' the money was 4 1 in the fi 
_ chaſer's. bands, and ſo could not be ſaid t 3 be in cul 
2a or mors. Dur. 17. Feb. 1624, Durie. The ike 
tho? the ſeller was in mora, not having ern! 2 
ſufficient progreſs. Stair, 28. Jan. 1663, Bain: 
——- The purchaſer was allowed his 2 
the ſeller was in mora, either to pay dean e to 
the ſeller, or to account to him for the "petal of} the 
land. Dur. 8. March 1627, Stirling. 10. July 1626 
Clunie. Annualrent , found due, not only for i 
price of lands, the buyer having poſſeſſed the ſame, bu 
alſo for the price of a diſcharge of the reverſion of tt 
Lands. Auchinleck, (annualrent) 17. Dec. 1628, Lawy 
de Lords found, That tho" 2 minute of ſale of 
mentioned no annualreht, yet the price muſt bear in 
tereſt from the date of the minute! ex' nature roi, with 
2 ction, tho“ the purchaſers were in poſſeſſion 
nds, diſponed by the minute, many years before th 
1 by virtue of wadſets and other rights, Fo 
23. Feb. 1684; Nithſdale.— The granter-of a band, fa 
the price of a liferent, affecting lands —— by-bio 
was found liable for the annnalrent t thereof n þ 
entry to the poſſeſſion of the lands, altho' ob ond bd 
the principal ſum to be payable anly at the erg ern 
Whitſunday or Martinmas, after the purchaſer's Ti 
mould be ratified by ſome perſons having intexeſt 
_ quarrel the ſale, with annualrent after * ſaich t 
and made no mention of anntairent before. - Fork. p 
Joly 1707, Baillie. - | 
A PURCHASER of ſalt, kevin accepted a bill 
the price, which he was obliged to.pay to an indorſd 
upon diſtreſs, was found intitled to the agromlrent 
his money, from the time he paid the ſame until e 
very of the ſalt, the ſeller having been in ie. Bruc 
8. Dec. 1714, Leſly. 7 
. ANNU ARS not due ix condifient Jndebiti. A 
_ chinleck, (annyatre at)-25. Jan. 1628, Houſton. —Yet 
4 condiftio indebiti, tho the Lords would not allow 2 
nualrent, they decerned the defender in à conſideril 
im, in * of damage, which was near los. 
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God. 5. July 1677, ny. Fount. 30. July 1678, Bhair 
—Fo at money, zona fide uplitted, is to be de- 
3 without intereſt, tho" the mone n 20'S . . 


Pale. 9. March 168 4 Lockhart,” 


Due to Caution rs, Maixdatars, Gown as 10 re- 
compence for advancing, their own mo- 


ney upon the. Co ituent's account. 


BEFORE tho. act of ſederunt 1590," no 
was allowed to a cautioner for f the fums 
upon the principal” debtor ' vc 
carried none. Nicolſon bee, 15. Nov. 162), 
Dick. —A e Who, upon diſtreſs, pays the debt, 
bas right to annuglrent of ahnvalredty — by bim for 
the principal debtor, from the time of 
Stair, J. Feb. 3662 E Forb. 2775 
M kicken. b of” ſederunt, win 
tioners zlrer a whole fums p. b G 
extends to ja debtor, bound conjunftly and . 
who has à bond of relief fromthe other ob- obligant. 
Dur. 15. Nov. 1627, Black. be ſaid act was ex- 
tended agaioſt the executors and repreſentatives of the 
principal debtor. Dur. 12 July 1628, Moriſtoun. —— 
A cautiqner hav 4 Me id annualrent without legal diſ- 
treſs ; the Lords ound, that he had no Tight ko crave 
annualrent of be oe annualrent, the payment having 
been voluntary , Yet they modified as much of the 
penalty, bine came to the half of the annualrents, 
Gosf, 18., July. 1668, Stewart. | 

ELAPSNC of the term of payment, and regiſtra- 
tion of the bond, ſufficient diftreſs to intitle the cautioner 
to claim annualrent of the ſums he paid out for the prin- 
cipal dęebtor. Dur., 24, Jan, 1627, Wauchton. Spot. 
(fury 26. Jan, 1627, Cranſton. _ 

A SUM being advanced, by the man agers, of a per 
* of quality 's eſtate, to one of his Lordſhip's Friends, 
who, by advice of other relations of the family, went 
abroad, to . acquaint bim with the ſtare, of his affairs, 
and to ſolicit - his coming home; the Lords found 
the maſter himſelf, after. his home-coming, bound to 
allow the money ſo advanced, thof the friend's 
ney proved, at that time, ineffeQual;; but refuſe t6 

2 a allow 
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allow. annualrent. Bruce, 1. Dec; 174, Smith's chik 
dren. The Lords refuſed to find annualrent due to 
an heritor, inſiſl ing againſt other heritors for relief of 
their proportions of à glebe deſigned to the. miniſter, 
there being here neither puctum nor mova, ſince it way 
the purſuer 's fault that he did not .infiſt ſooner... Goat 
6. Dirl. 7. June 16 j6, Stenhope —Fgund, That an an- 
ſwered letter of credit, with che poſſeſſurꝰ receipt there · 
on, did bear annualrent, like à bill of * exthange, from 
he time of the adyancing the money, Hare (Bills of 
axchange)-.. March 1682, Fakkoner, When a tutis 
pays out a ſum of bis or for his pupil's affairs, be 
ought to have, allowance of annualrent, till the time 
Je had, or might get in the pupil's annualrents. Hare. 
Tutors and curators); -Mareb 2683, Murray and his 
Lady.—A factor allowed annuatrent for his ſevera a 
vances pn his. conftituent”s: 2950 þ from t e 
ſpective dates; atcotding to J. 13. F 0% N 
1,736, an in Lo! 


If due to. Creditors upon A bankrag 14 bl 
e after a fate. 1 


AFTER. a Gale les the Lords of a vankrojh ela 
2; ereditor, whoſe debt did not bear annualren {, $6 
who had not adjudged, Was preferred upon an Nin 
tion; and, in virtue of that preſeretee, inſiſtęed, not 
only for a. proportion of the price effeiring to His "ſaw, 
Vat alſo for the annualrents of that. proportion as acceſ- 
fory,. ariſi ing due ſince the decreet of ſale ;' the Lords 
ſound he had no claim but for payment of his ſum with- 
out annualrent, ſceing his debt bore: net 0 ae 
Ins 1713, Carmichael. - Ls | | 


| Annualrent allo wel 5 Len 755 15 


. A * 0 = , 
a 
5 


A LEGACY. rg lefe to a baſtard dadghner, the 
one half payable at her marriage, the other at the death 
of the teſtator s wife the Lords corſidering that the one 
term was in the legator s own power, and that it was 
unfavorable to put her to the neceſſity of marrying; 
ſuſtained: annualrent for that half, but not * the other. 


Bair, 25 = Jour 1664, * 0 
| - AN 


ANNUALRENT: 65 


AN heir of entail, being bound to pay. to the heirs- 
female, a ſum at their perfect age, was decerned to 
ay the annualrent thereof, aſter they were paſt 12 
years old, tho' not mentioned. Colvil, ET 
MONEY, leſt in teſtament 5 — — 
ar annualrent from the death ne teſta 
ine, 4. March 1624, Miniſter of — 
ontrary found, 'Fount. 5. July 1 700, Poor of Cardroſs- 
ariſh. ' Yet if the executor, either makes uſe — 4 
money, or be in wera, by not givi to the | 
meous adyertiſement of the legacy left them, "y"4 : 
er uf theſe: caſes he will be liable. — 
to a child; ſound to bear annualrent from the firſt term 
after the father's death, tho' the ſame was 2 pay- 
e in the event of an impoſſible condition. Home, p. 
202, Forreſt, 1. Bee. 1741——Atnvalrent found due 
10 children, on a proviſion in a contract of marriage 
rom the firſt term after their father's death; in wn, FE 


the father was bound to empldy annũalrent. Fac., Col. 
} v. I. p. 19. Oughterlonies, 13. . 175% ! 
te THE. Lords found in general, that notwithſtanding; - 


he diſpoſition, of the Roman law, annualrent for toch- 
er is not due by our chſtom, unleſs expreſiy ſo provid- 
ed. Dirl, ad. Dec: 1676, e Der. 25 nor 


1624, b E a . 


That phie! a Kopt to oe courſe of Anal- 
on 


A BOND; heritable by figulzrion for PONY , 
being payable upen a ſimple charge, it was doubted, if 
he Gels which made the ſum timply moyeable, did ; 
5 rake the annualrent ceaſe. The Lords did what was 
-quivalent ; they decerne d for as much of the penalty 
« made up the annualfents for all terms ſince the charge. 
Dur. 25. July 1036, Auſline — 4A debtor, upon a re- 
levant reaſon of ſuſpenſion, baving conſigned a ſum due 
* bond, bearing intereſt, and thereafter, for more ſe- 
urity, having uplifted? 15 ſame, in reſpect he was li- 
ble for the hazard" of conſignation; the Lords found, 
tat ihis did not ſtop the cor ſe of intereſt without re- 
garding whether he might profit: or not. N 144 
ſan; 1668, »M*Pherſon.- / ET. 
F. 35 | Anoualrens® 


66. = ANNUALRENT: 5 
tie 5 - 
| Annualrent i io ſome. caſes.uot due. * 5 


' he 


Nor due on A bill by. nates fornibings.”. | Fal ta 
W. II. p. 115, Forreſt, 24. Nov. 1749. A father ir ct 
tr omitting with an infaut-ſon's effects, ax adminiſtrata 70 

in law, 43 not liable ſor annualrent. Lowe, p. 4 
Vanſe, 29. June 1736 —4 cantioner ſor a factor no 
liable for annualrent, none being found by the decreet 15 
obtained againſt the prineipal-and- him, tho! claimed in 
the ſummons; and no diligence uſed by. horning aud de · 2 
den. . ne, wh ph aero blu 
T0 / | 4 

s 9 
d e 

"-Amniiaifede,' ioffffment. * 
OE piſt! 
: ab cf old had no effect, but ty poi. 
"> +, 00S. of the ground, 4 produce oduced M Wil 
If the annual" perſonal ad jon for maills 170 
rent-right be a Dur. 24. March 1626, Gra NT e [ 
foundation The terwards, arreſtment-of Wa du: onl; 
maills: and du- ties Was ſuſtained, laid on in, the te, a 
ties A, "Wt 8 nant”: lands, upon the foundation met 
_ > the-aonualrent-right. . ur. 20. aht un 3 
1633, 1 more directly, a 11 ion pay 
Was ſuſtained by · the Lords, upon à righ ualreay he 
againſt the tenants, ſor the maills and 1 effeiri eff, 
the ſaid annnalrent. Dirl-20 Dec. 1676, San 8. | 
aunualrenter, who had a poinding of the ground, pur / 
 luing the tenant perſona y after. bis removal 3 the vey 
round, the ſame was ſuſtained, Gosſ. 1. Feb. 1670, Wil or i 
fon.--Which perſonal action was extended again{t all in: ſam 
tromitters with the maills and duties. Dur. 15- March fou 
1637, Guthrie. But, in this cale, a poinding.c of the ground, pre] 
had preceded,—See alſo, upon-this point, Dur. 15. July Mir 
1629, Hamilton. An inft funent of annualrent is not a ſuſ: Mf 
Fcient title to purſue a perſonal action for Tnaills and du - - 
ties, unleſs an aſſignation to the. maills and duties be con- tial 
taided in the annualrent - right. But an annualrenter, I reti 
after obtaining a decreet of poinding the ground,. find · ¶ ver 
1 her diligence diſappointed, by the goods being pri- rig 
p uud; aun 


ly curries: of, the ground; the Vente in a; — 


co 


. 
* 


ANNUALEENT: >" rl 


proceſs for maills and duties, found the tenant liable 
der ſonally fot the mails And-Gties, to the exten of 
ne goods that were upon the ground atithe times of the 
tation in the 'poindingof the ground; becauſe the ſub- 

ct was thereby rendered n TIRE 5s July. 


2 


701, Kinloch. r nen 80 | 
194 hen 11 AN Aan lremer cannot dae te- 
Re tas 2x4 nantꝭ, nor does the iufeftmem bar the 
nove t:nants,. *horitgr from ſenting eee, Her 9. 
March 1630, Au ld) 

A REN UNCIA TION found not fulfieient to ' extin- 
gin + annvalrent- right eſtabliſhed : 
bee by charter and ſaſine, in prejudice of 
bow N a ſingular ſucceſſor, thereafier:acquire 
FOOT ing rig ight from the annualrenter. Dur: 
235 Nov. 1627, Dunbar. —Byt a res 

red! renunciation, without neceſſity of reſiguation, 

ot 

| tinguiſhes' infeftment of ahnvalrent, qivad ommnes of- 
ens, even againſt a ſingular ſucceſſor. Fount. 2. En. N 
1705, Heirs ö Learmont. Stair, 7: Jan: 1680, M*<Lellan. 
DISCHARGE of annualrent e ectual againſt a ſin- 
gular fucceffor,! by apprifing, in the infeftment of an- 
malrent. Stair, 7. Jan. 1680, M*Lelfan.—In an infcſt- 
ment of annuaalrent, conſtituted after the new form, as 


9 ment of the principal ſum, obtained by 1 oinding of 


e, ground, was Found effectual againſt a [ingular fuc- 
ſes in the annualrent, w ithout renunclatioß. Stalr, 


the Bveyed the ſame by affignation, 'but, before intimation 
W il or inſeſtment by 25 aſfigvee, having. diſcharged the 
unge to the debror upon payment; this diſcharge was 
arch and frnditut' to extingviſh the infeſtment, even in 
und. prejudice, of the aſſi ignee, ſo as in a comp; tit ion to pre 


July ſer a crediror, ' whoſe infeftment was poſterior to that 
ſuf WM of Le. e of g_ s. Forb. MSS, 8. June 1714, M Doual. 
I 


TOR by an heritable bond granted a par- 


con · tal diſcharge. and renunciation, which he aſterwards | 


ter, ¶ retired on a further advance of money: it baying. ne- 
ind - ver been -regiſtred, and there being no inte 


pri- rights, the infeftment was found to ſubſiſt for the hole 
U. June 1745. 


DEW. 9 Falc. v. A. * * 
ceſi mh ibich FF TM ENT. 


8. July 1680, Rankin. . 
A CREDITO® in an infeftment o annualrent, con- 


hn 


an acceſſory *fecurity to the principal perfonal obligation, = 


6, _— 7 FT. 


*x 
b 
i; 


having appealed, and the appeal being received in the 


- , which ey had not done to this new proceſs, 4 Fount: 


the ſentence appealed, and affirmed by the next A 


ANFEFTMENT of annualrent preferred in a wr 
petition before arreſtments. Rem, Dec. p. 165, - Kik 
head; 2. Nov. 1748. | 

REQU ISITION, or charge, when requiſite, is ere. 
to diligence. See legal diligence-— 

AF TER diligence by adjudication,, 6. 115 1 buy 2% n 
renter can recur to his real right, See right in ee | 

 ANNUALRENTER up/ifting more : & his aun 
rents, if the ſurplus will W P "I ment Ki his 1 
1 * ee OR tas | 


APPEAL, 


ROM the Lirks of ſeſſion, ts the mt =_ 
Scotland, whether efectual. t be Feb. 1670 Ppre 
Dunfermline; 1 
IN a competition vote 4 lily; Wie 4 er insel 
for her jointure, and a creditor, Who had arreſted id 
the tenants hands, for crops 1907 and 1 708; the lady 


Houle of Peers, and execution by their writ of: certie/ 
ruri ſiſted thereupon, and now the creditor baving Ars 
reſted for the crop 1709, and inſiſting on a fortheoming, WP ** 
ſuper iiſdem medius, the Lords found, 'that the former 
appeal could not extend to this caſe;' being for' another: 7 
year, and could neither ſtop procedure nor EKEch ON) 
till the Houſe of Peers ſhauſd interpole t their authe 1 


miniſter, haviog been depoſed by the ſynod of Lothian » 


bly ; the Lords found that the ſentence of the aff@/nbly . 
behoved to operate retro from the date of the ſentenct 
affirmed, and that Mr Muir ceaſed to-have any claim 
for ſtipend, from that time; Py ROM the e 


. 17735 Muir. g + £ 
APPRENTICE. 0 "ts Wer 


/ SURGEON 3 apprentice having been bound forſcur 
years, and his maſter dying at the end of the firſt 
TT and ES nn accept of the offer made by 
The 


APPRENTICE: 6 


e relict to entertain lum ſtill at bed and board, and keep 
man, who had paſt. his 1 to inftr& him; 


d having purfued her on tlie paſſive titles, for repetition 
f half of the fee, with the annualrent there of the Lords 
und a recompence due to the apprentice, in the event 
the maſter's death, during the currency, but did 
t think it ſhould be Avided © ally, 770 rata temporis, 
eing the maſter could Ns ele fit bx his ap- 
rentice's fervice during the 22 Toe it "ſtood : and 
crefore refuſed to ſuſtain the repetition for the half, 
t only for a third cf the apprentiee· fee ; and ſuſtain- 
| this anſwer, That ſhe offered to inſtruct him, by amar 
ho had paſt "his apprenticeſhip, and that be refuſed, 
zunt. 17. Feb. 171 1, Cutler A raytioner for an 
prentice being D ee an indenture, amet, ; 
„ upon account of the apprentice's. running away; it 
as found. reſevank, that « -caurioner offered him back 
ithin two or three teen he” 275 Des. 19 00 
N lenius. 45 1 . 90 +: £4 2 5 | 
IT being objected againſt indentures between. a ma- 
er and his apprentice, : that they were null by the ſta- 
te 8 vo. Auna, impoling à duty upon ſums ſtipulated 
| indentures, in regard that, contrary to that ſtatute,” 
e guineas had been paid to the maſter's. wife, more 
an the apprentice fee inſerted in the .indentures; the 
ords found (it releyant..to--annul the indentures, that 
e compliment to the wife was contracted or atreed 
r, at or, before ſigning the indentures; and alſo 
und it relevant, that the complimemt was given, with 
e Maſter's knowledge, after ſigning the indentures, and 
fore tendering the duty, thu" not 2 bargain= 
q for, 4206 Jan. 1727, Horſeburgh. Z 
A GUINEA being covenanted and paid to a waſter's 
ife, which was not inſerted, in the indentures, it 
as found: that the forſeiture, by the ſtature 8. Au. 
„ was double the ſum received recoverable on- 
in exchequer that the indentures could yield na ac- 
on; and that there was no repetition/ competent to the 
rſuer of the ſum in the indi ntures. Home, p. 128. 
adboll, 10. Jan. 1738.—4 maſter can reclaim his 
Prentice if he inliſts. "On, p. $29- WOT 29. 
ne 1742. . | 


0 


= 


ſum inſerted therein, the maſter, after the 


70 


8 and g 
it ſtamped on payment of the duty. Fac. Col. v. ly 


ledgment, in a paper granted by the dontrory pa 


 APPROBATE and REPROBATE. 


| NO action lies upon a bill accepted for payment 6 ie 
an apprentice · fee, the indenture, which was the eau de- 
ranting the bill, being void by. Boo, Aung. Fa 

e p. 146. Don ſon, 14. Feb. 1754. 
. DAMAGES awarded upon an indenture, a uit hy 
2 of an apprentice, who had Ks PG 
Fac. Col. v. II. p 196. Sibbald, 21. Jave . 
* BILL granted ſor an apprentice-fee, apt reduc xÞ 
tho the principal indenture was not ſtamped, not MC 
prenticel 


death, having ſubjoined, the ſum to, an ext 


8. Shepherd, 19. Nov. 1760. Tho. the apprenti 
die before ex 1 of the ee the e fee 
. ibidem N ICE 4 Vs hs W. * W 6 2 wi $5 * * 1 
pa iy ue: „ mu 
Approbate. and. Reprobate,. _ 
PPP C. * 4 
FOUND, That a party might lawfully approfes 
make uſe of one part of an inſtrument for prof n 
bieimen t/ and yes offer to improve another part of a8oun: 
a fllt. i; Maitland, 12. July 1566, Weir. Fou 
— 2a party might. found on the aud ac 


and, at the ſame 1ime, deny the other facts which maWent 
againſt bim, aged in the ſame Pipers Bruce, 
July. 1715, Home. FF 2462466 b f by Y herk 
A THIRD party wadllowed. to approbate one ci „ 2: 
of a writ in his favor, and to nen 2 T 


Stair, 23. June 1671. Ballagan. > 4 +/+ or ti 


A tutors, acquire real rights in aver. of Ne rd 


and clog them with unjuſt and uodue ſubſtientions, d up 
pupil may get _the.ſubltitutions. (by which. they or: U 
heirs are leaſed) to be declared null, and yet have h 


benefit of the real right. Fount.. 1. Nov. 1703, 

and Somervell. A perſon whoſe eſtate, in his conti 
of marriage, was provided to the heirs of the marriage 
did thereafter, in implement. of the contract, diſpe 
his eſtate to his eldeſt ſon, but reſerved to himſelf 
power to alter at his pleaſure. - The eldeſt ſon havii 
died infeft, and his relict claiming a terce, it was ol 
jected by a ſecond fon of the marriage, to whom the fi 
ther, in virtue of the reſervation, had gratuitouſly di 


pone 


APPROBATE and REPROBATE. #71 
ned the eſlate, after the eldeſt ſon's death, tha t the 
deſt ſon's infeftmeni, upon which the purtuer's claim 
745 founded, was evacuated by rhe conveyance in his 
or; and that, if the parſuer did plead upon her huſ- 
and's right, ſlie muſt take it as it ſtands. Anſwered, 
he reſervation muſtbe held, pro non adjetto, being re- 
nant to the limitation in the contract of. marriage q 
d the purſuer's huſpand had never accepted of the diſ- 
ſition, to tie him down to the unreaſonable condition. 
Lords found the pur ſuer mig ht plead upon her huf- 
nd's inſeſfment, and yet impugn the reſervation there 
1 contained, as — gratuitous, | and in prej of 
e contract of marriage. 26. Jan. +731, ea. A 
ueſtion occurred, Whether one who had ſuecumb'd in 
e reduction of a writ, wherein he had a partial inte- 
ft, could aRerwards, recur; to. the writ, and take the 
enefit therrof? The-otedion was ſuſtained. Stair, 21, 
dec, 1680, Anderſon. But afterwares repelled. ow 
727. Miln. 2 
BY a — in — of an eldeſt ſon, he is taken | 
und to pay the father's debts eontained-in a liſt, one 

cle of which was t1,000-merks, in name of — 
n to the younger children; and it is declared, that he 
to bens further liable to any of the father's engage · 
ents, .- Thef younger children not knowing of any o- 
proviſion, inſiſted againſt: their brother for. 11,000 
perks, and obtained payment; but thereafter,” finding 
greater ſum-provided- to them in their father's con- 
ract ef marriage; they inſiſted againſt their brother 
or the balance, as liable · preceptione hureditatis : the 
ds found That the younger children having found - 
d upon ihe diſpoſition as their active title, and as con- 
ning a burden and proviſion in their favor, they can- 
ot now inſiſt to make the defender further liable, con · 
ry to the expreſs terms of the Ae. e 8. 
ec. 170J5-iiiAllan. 4 244 + 
ay A LEGACY: of a right ro lands, is effectugl the 
polWcſtaror's heir, who takes benefit from the teſtament in 
(ell Which the legacy is given. Fac: Col. „. I. p. 155 Cun- 
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AnnITRA TION 


0543 gl 
ou N p, That athiters ee Ae dene 
b other or greater than, is -containedaſy-the ful 
miſſion; and, for thts reuſon n d 
Power of « erl. ereet · arbitral, in Which L greater fun 
ters. 31 Was decerned, in name of 
+.  - "reftrifted qiroadexceſſum, 24-Feb.173y 
Creditors' of Boquhan —Arbiters cannot decern thi 
decreets to'take-effet by ſummar-diligence; unlels tl 
2 ſubmitters interpoſe heir WW For 
Fa. March 1707, Knox. - © u 
oO of the parties ſobmitrere, arched by bill 
the Gorey! that they would compel the arbiter, who ha 
accepted, to meet and determine; il 
Arbit:romay be Lords declared, That if there had b 
reg te de- a elanſe of regiſtration, he might. bat | 
ene been charged with horning, to 
and determine; but, chat deing's 
mitted; they refuſed to ſupply the defect. Fount. 3 
June 1699, Chieſſy.— A landlord, inſiſting for diligene 
upon a'decreet obtained againſt his tenant, it was ot 
jected, That the decreet ſtands ſubmitted.- Anſwe | 
One of the arbiters has renounced the ſubmſſion, dy 
writ under bis hand. The Lords found, That'an arb 
ter cannot renounce a ſubmiſſion, ſeeing he can be cha 
ed with horning to determine: And this, tho” oy va 
alledged the tenant had no view in the ſubmiſſion, bi 
ti gain time, in order to dilapidate his effects; "as Ul 
which, the Lords found; they could give no 'remedy} 
and that the party ought to have been upon his 
when he/ entered into o the mers peer th r Feb, 
1704, Cairneroſs. e e 
T Wo arbiters in a Cubmiſſ on} aid; by bill, ob 
5 warrant from the Lords to Nils 8 
Summoning . witneſſes in relarion to the ſubmiſſion 
l „ to compear and depone before them 
, + 2 Stair, 6. Jan. 1670, Ker and cc 
Rare, —A cauſe 2 in dependence before arb 
ters, the Lords, upon ſupplication of one of the parties 
granted diligence, by ho-ning, to cauſe third parties, i 
whole hands tl ere were papers that were necefſary far 


inſtrucling 


„ 


IT AA TIM 7 
truRing his ckabn, 16/exhibite' them. ' Foutt; 26. Jane 


596, Stevenſon ſupphicant. N L41640 ann 
A SUBMISSION; blank in e entrance, ls bot 
r a year.” Staiv, 3. Feb. 1674, Walk 


ce, —An arbiter may determine, t Tims 2 
time even after Fear und dayοff raue. 
lc : date of the ſabmilſion/bearing/ns foes! 
me within which he ſhould” determine, rvhided che 
rries ſubmitte re de alive at the time of the decree. 
ur. 25. Feb. 1690} Maxwell. A fubmiften bearing | 
> day, betwy dad which the! arbiters. mould deter- 
ine, expires” ar and day 3" and is not Hke 2 
nd obliging parties ko ſubmit, which'doth'nor" ſo e 
Ire, Gier, Feb. 166, Menzies A bond, * 
2 man ſobmitted himſelf to the determination of vers 
in perſons therein named,” was found to laſt during th 
time of the judges. Hadd. March MEER — 
ke, Stair, 3. Feb. 1069, Boſwell. A ſobmiffon was 
tained, whereio the 1 inpowered to decide 
hen they thought. ; and was found to endure 
long as they p ar, Hope: (at 6. July 1610, 
hnfton._# decreet- arbitral was ſuſtained, tho pro- 
anced after the year; deeauſe the ſubmiffion o Contains 
} alſo a bond, whereby the parties got power: to the 
to determine hat proportion of the goods in con 
overſy ſhould be en to a third party conceriied, and”. 
tained noiday nor blank! In. — caſe an objeion 
as over-rited;-that-the third party was ab at the 
e ne ſubumiſiom was entered into was minor, and 
ewes tame; and that no perſon took" burden 
r him, ws —— clafmed the” benefit of the ud. 
ifion Durs zNMarch 2699; Hepburn. 
A DECREET.arbitral was found null, ſubſcribed af 
r the ſubmiſſion- vas expirey,” tho” en 
— the time. — 1 n dre, 
ec. 16801 n. Hadd. ponuit, fun. tral fu ſeribed 
608, Hamilton: Fount, 186 Nov. 4 — [1 'of 
596, Watſun Abe Lords reduced 1 * funf. , 
creet-atbitral; betauſe ſome of the: + ' © 
titers had fubſeribed it aſter the time limited, tho' o⸗ 
ers had ſigned before it elap and all of them hat 
es, inſſiven command, before elapling, to fill up the blank in 
y fu terms concerted. - Neu. 28. F 2 1666, Freehand: 
cling Vor. I. ; G 4 des 
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days appointed to deeern, and intimated debi 
both 
| the ſubmiſſion, always keeping the fablance of tho 
was therein contained. Dur. 27. March. — 70 
1699, Earl-CrawfordArbiters 


: may ordain all w 
in implement and proſecution of their deoreet, tobee m. 
tended at theit f . 


vm. variance, the overſman to | 
e r — ro, 


Jan. 161 5 decreet-arbitral x 


man oould not imerpoſe, Dalr. — — 


Auen wy 
a= — — — aher 


be proven 23. Feb. 16a, Wallace. Dec 
arbitral uſed of — 

'bribery was not alledged-. 
March 1541, Black, A — chart rar ſuſpe 


terly falſe, which were offered to be proven by the ou 
of the arbiters ; the Lords refuſed to ſuſtain this as aN 


74 ARBITRATION: | 
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obtained the firſt decree of forthcoming, . - et 
5 IN A 2 * arreſters, abe 1 fount Hv 


_ 22 | 
EEE fome of the urreliments "were lid. 
7 n before 


1 


pin — ronment] | 
ſome of "the arveſtets'deber here 


were on : | 
febts- 1 . Home, 8 
27285 Eo rt wats) 
i] ron ren arreſters; ade f 
ph a depehdebee the oer ups — bil of exchange}; 


the bill, tho“ 
be bill dich nee beur bes Perce, bot only e 
in accom pt, becauſe; och a bill creates a 
nd has Part rie; *but"fotmd; That the 1 
moſt inſtruct 2 ke ib ereditur for the balance, and rnaruiis 
prefereice — — to the . * 


| ie: beteten 
p. 325. Carmuchael, 24; Jane 

AN ext cutor credubf WAA 
who h4ad'atreſte@#ifi the hats ef an 
he had rectived payment; for the — paying - 


himſelf, 161 Wg We eee 5 Brecht: r 191711 


ERAS IB AE EECIESITFESS 


THE Nock'of ?4<pattries-th./n trading . eum - * 
Utachable by arreſtment; and an arreſtment in the” 
hands of che remaming partners will ifect the ſame, 
tho tlie Hbjetts ef their c- wire at the 
date of "the* arreſt᷑me dt abroad, pb dell theſe: were 
made gobd t the com of £ Homes i Remark 
geciſſons, Re | Rae? du fon, 19. 
Nov. 1745 | g 1 8 0 „„ 


WHETHER 1 ben I ann, moriißed for 
behoof of a lecturer in à church, is arreftable. for! kits 


debts; argued, but 99 Hom 56. 
3 1743 hag * 
E 


u. = EA 2 2 22 8 2 


4 


truſtee, ſo as to diſappeint the pari paſſu preference. « 


„ ARREST MENT. 


AN arreſtment, laid in the hands of * 
. prior arreſtment, laid in the hands: — 
rſon emploxed to ſelt the goods, and a 
2 without mention of he name of 1 e | 
e i e payable. to hleſelf, Fes 


p.. Dunlo Py: 21, Feb, 1754. 
— arreſtment, ain the hands of the tx 


r 


oft 
debtor to the common debtor, whereupon. decxce 


farthcomiag-;was; then taken againſt, the ,conſtituen 
wound not god. Fac. Col. vol. I. p. G2. Camphe 
a, Dee. I. or inulin nn | 
- ABRESTMENT.ieeffeually lopſedoncamtiontho'th 
 letterxof Joaſing were not intimated tothe pray rang 
Col. v. I. p. ta Bannerman, ſppplicant, June 16. 225 
-A-PERSON, who was inſeſt in his debtbrs eſtate + 
pon an heritable: bond, aſſigned that ſecurity to ;oat 
from whom he borrowed a leſſer ſum.-- Leer 1 SPRAY 


heir. of the proprietor of the eſtate brou ur 
on the act 695, and arreſtments were ul the pu 
e eee eee 
the: heritable bond, in order to affect the - annualreny 


thereof: But he having afterwards — the bes 
to another creditor; it was found, That the ſecond di 

ponee was.preferable to the 28 to 
ſion of the heritable bond, an annualyents, 


| TEVer 
ment ofthe firſt diſponee. Face Col. vol. I. p. 0 


ing of Botijedburgh's creditors, July 9. 1755. 
* 3 — 5 to. fell * 
effects, for, behoof of his ereditars, being executed 1 
reſtment was not found competent in the bands th 


the e hs pres pO P. aer een Jan«2% 

27 - {41267 Fi V4 e £1 
9 WADSET-ſom conſigned after an order of redemp 

tion uſed; but before decreet of declarator, was found og 


arreſtable. Fac. Col. vol. 11. p · e un 


Feb. 15. 18. 
ARRESTMENT. used in the bands *f; one to whon 


goods are conſigned, before they come into his 
2 in not god. Er ber Ca. vl . 5. 298, Sl 
. 179. i 
r of Nel dnn ye mur, into wi 
4 


2 


7 *. 0 : 
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438810 NATL 2 1. 


hands they had been put, that it might ber a applied co 
the payment of creditors, as ſound not arreſtable, ib. 
Nor oompetem to #rreſt grain a mem - 
ber of a, conporatiun, in the: hands of the managers and 
ſervants of that c with whom it is lodged-in 
der to be grinded. Fac. Cal. vol ll. 2 4. Cur ; 
m1 3% nam, Nov. 18. 2760 
ARRESTMENT of nods in lockfaſt trunks. baving 
been looſed and the goods: given up to the-<common 
debtor, withont inventory or appretiation, the cautioner 
was found liable to the extent of the debt. Fac. Col. 
vol. II. p. 435, MeArthur, July- aa. 1766. * 
AN arr — — A 
and one uſed in the hands of him, to whom the 2 
tary had trunsferred the natural poſſeſſion, were found 
both to be good, bur the laſt preferred, hecauſe of — 
ority in time. Fac. Col. vol. II. p. . Competition of 
Appines creditors; Dec. 10. 17606. 
THE current term of à ſeparate aliment to a wife, 
is carrĩed by an arreſtment uſed prior to the term of pay- 
ment. Pag © vol. III. p. 71. Seton, &c june — 5 
ARREST T 5 re tle term f payment, uper 
A., 008 e debt, Kc. See — 1 | 
"ARRESTMEN 7 in + Jeeuriens. Ibid. 
ARRESTMENT e an v/igation ebe bv. 
ARRESTMENT. engfrs.the, e. 3 1. 
tt $US). 6. : 15 ge 1 *. * 2 2 
"2 UAKESTMENT or at — refs of Edinburgh, 
pier and ſhore ur Ses Bona fide payment. + 
5 ARREST] ——— - r r Soc 
orum competens. k * 144,264 
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ung cen een y by his affignation with 
out intimation, and intimation 
camot be conſidered barely as giv Pn APs nation not 


preference in e r but t e di. 
e ne to com- 
the N 32 2 * 1 ; 2 


a3 a ſtep of nude. * Pg 
plete we ite! | 


> w# 4% 
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10F- KSSTENATTON: 15 ' 
Stair, 2% Jan. 1663, Wallace. Therefore, befor 
intimation, the (debtor is in ſafety to make pu 
* the cedem. Forb. N88. 8. June 17 
An ati; intimated before the cedent's d 
| Sue, is — warrant and title tö raiſe letters o 
berning, poinding, compt iſing, Fe. at the- e 
inſtance, without transferring the debt or- bond 
ſtted. Dur. Hope (Ag nation) 3. Feb. 1654, cn 
miller. Other wiſe, if not te during the c 
dent's life. Dur. 23. Jan. 162% Ste venſe wy 2 
craving, that a procets might Rr ed 
the e in hoſe name it was raiſed, being did, i 
rd the affignation was — — dels Ou 
before his decaſe, the neither intimate pet ſonalij 
— produced; the Lords fonnd, That t mul 
ve. transferred. Fount. 29. Jan 2687; MIlwrdith.”s 
THE Lords found —— of a bund by W 
2 after the ereditor the cedent s death, wat j6 
formal, though the-debtor was alive y becauſe repiſtts 
tion is a decree of conſent, which an 3d. 
and a treu and here the ute was dead; and fo. then 
could be no decree>-at his inftance 3 and it was not ſufs 
ſteient that it was done by an affignes; who. hat} not in 
timated his 'affignation in the ,codent's life fur _ 
it — 1 yable to the ereditor and his äſſignet, it 
tür heirs and executors; and yorthey r 
ho: . — Fuunt. 46. Feb. I 
| See * 26. Parl. 1690. : e os $3 $4 avi 
AN — — mation; ; ura 
. . :henates' not. . Colvil, + 2 535 
lar ightrare. Diſhi 265 i doub 
 eftabli hed” 3 made of wh ae 4 
9 verſion, he was · proſerred windy 
without nere uſed the order of redemption. Cos 


ty 0 {ps hare” Dek. 13899, Diſhtington; ft 
4 . Aitack of teinds — 2 ea. 
keritor- Fa che 


Deda. was feund e 


a . 3 d 
4 ” ” 4 ; , 


; | F +3 aid Ie. 8 £42 
e of alleys entitle him, after the. rs 
gent's death, 40 ule req 4 8 | - wil th 


| £SS$1GNATION. 1 


e deere. Dur. 
: March 16393 Urquhart. 
A SIMPLE — Without Sime e e | 
atimation, eyacuates an aſſignati- Suſpeient, where the 
on not intimate. Dirl. 20. N. Menation is wy 
Nair, 2 Dec. 167 Craig. | intimate, 128 
ack-bond Bor truſt, aſter intimating boy. | Av afiguntie 
is aſſignation, conveyed — in truſt being in- 
o the cedent's ereditor, with ihe - timated, a convey» 
edent's conſent. This was found ante 10 the c- 
implement of the truſt, and the dent's creditor 
ight fully eſtabliſhed in the needs not be inti« 
reditor s perſon, ſor ſecurity; of mute eee, 4 
is debt, without nereſſity of a ne, 

atimation at his inſtance Upon which footing. be was” 
referred to a dbnatary of /the-cedent's ſingle eſcheat, 
ſho had obtained | declarator We 
f his ri — —— 6 275 

AN may ſue — ce. Ae may” 
tents. — — diſclaim ** in the ed 
he 3 == (Auen 20% dont: e 

DV. 1 521, Grior. TY + 
f — afgnation Wares 
acted, — it neither bore the 5 — 
uſe de cijus proctratoris; mandato Fermalities ef 
gesch. at, nor (which would av. infirument 
ave ſupplied it) was there any AE 
uratory extant;- tho at the: diſtanee 

f twenty five or twenty (ix years. Calvi, 24. Jas. 
77, Bruce. In a com between an arreſter 
dan aſſignee, the afſſſgneeꝰs intimation Was found 
all; becauſe; the ſame perſon who was procuritor, - 
as alſo notary theretd. Du 3. July 628, Scot.— 
Df two. 10 one ſum, the one having firſt per- 


F 


__ 
* 
2+ 


ouring under ſome informalities, ſach as, that it con-— 
ained not-preciſely-the- ſum in the afſignation, that it 
nade-no mention of the cedent, nor of the date of the af- 
gnation, nor of the caiſſi debendi, but only related to let- 
ra of ſupplement in eneral; ſo that ĩit might de applied to 
ny other — being wrote on the back 
* 6 


Were 


- 


6 


edted his affignarion/by intimation but - the- intimation ® 


to exclude. the arreſter : nay, even as to the debt 


„„ ASSIGNATION. 


were affixed on the market croſs,” and'intimation;p or 
ally made tothe debtor's curators; * om 
ever this intimation migim operate againſt thee — 
debtor, yet, that now, in a competition With 4 co-afly 0 
nee, for an " otherous cauſe, - it CY ; 
certain ; they therefore preferred: ago, tie 
Fount. 17. June 1696, Laurie. ne 
5 WHERE intimation is neceſſary, as a ſolenmiey; | 
Fore party concerned, / 1 | 
Intimation,” ahi . witneſs in-anlaſtrament of intim Jun 
"what" equiva» was found thereby not to be put itn _ 
e ppliabie. fue, bur only | r . 
1% 5% et. Jane 1586, Werren 
like; Where! be wat tonde-witnels to the | 
Hadd,, Nov. 1622, 92 alſo, Haod. F 
cee Dur. 15. Je ee ü 

5 ve knowledge was a0 | ſuſtained. „ee te | 
29. Nov. 167% Where « lerwy wrows eo | 
debtor was oc ynoke + a ſufficient mtimation.- -: eg 


Ter written by an uſſiguee to ne debtor, im bis . 
wer, craving days for payment, was ſuſtained; ar 
ſufficient n idgue contre 3 | — 

Hope, Spot. (Affig Dur. 2 ig 

— An aſſi — 7 ao having firſt by letter i 


niffed . his wy; and thereafter ſhewing the debtor an 
aſſignation, without any further intimation by a n not etin 
and: the . debtor, nevertheleſs,; thereafter paying to ien 
cedent; there being here no competition among credit | 
dut the queſtion only being betwixt — i 
»debror, the Lords found the payment unwarrantab nter 
: and that it could not defend him againſt the aſſignu Y th 
tho: no legal intimation vas made, there e =_ 
ditor in the field. Fount. 16. Feb. 1703, Leith. 
competition between an arreſter wier nd” 
preferred the former, tho the aſſignee alledged, — Win 
on ſhewing the afſlignation to the debtor, he had prom 
ed payment; but this they found only-prohable forih ub. 


they found; That the ſaid promiſe could; not bind h 
being made i in corftemplation af a right ſuppoſed! ober 
in the afſignee's:perſon; and that: being found invan 
11 was, unreaſonable: he ſhould PIN en ler 


- 


 ASSIGNATION, He 
ords : ** wat the aſſignee - bi imputet, | 
ompleted. his rigut. Dir. 1 1. Dec. 1674, kiome. 
Found, Thar a ratification of an afſignution: by | 
xe. debtor, was not eqivalent to; an'intimation.. Dur. 
7. Jan. 1624s Stevenſohi———Yet afew weeks there- 
fter, a debtor, his treating with the affignee ſeveral: 
mes concerning payment to him as aſſignee, and uffer - 
ig to him ſome ſatiafattion for the debt, was ſuſtained 
s a ſufficient intimat ion. Durie, ut. March 162 4, 
hunipace. A communing with a debtor was found not 
o ſupply the want of. intimation, ſeeing a promiſe of 
ayment was not alledged. Dal. 28. July 1718, Ka- 
ty of Advocates. In a competition betwixt a prior 
fignee and poſterior arreſters of the ſame ſum, the 
flignee. pled preference ppon a private notification: gi- 
en to the debtor's factor, who had accordingly, . by a 
zemorandum in: his compt - book, mentioned the ſaid aſ- 
gnation ; Which memorandum was urged equivalent.: 
d a formal intimation, as inferring the debtor's K- 
dge of the conyeyance\ {lt was contended on the o- 
er hand, by the arreſters, I, That, in þ cm 'of re- 
vancy, nothing which is extrzjudieial can ſupply an in- 
mation, but hat implies. the dedtorꝰ s undertaking an 
ligation. to che aſſignee, ado, In of proof, that, 
d competi the debtor's unc ing. ſuch, obligation 
an only be. proyed-by a formal writ, or by the con- 
ting” arreſter oath of knowledge. 2tio, An intima- 
on made to a factor was neyer; reckoned equivalent, 
if made to he debtor himſelf, The Lords, found; 
at the private notification made to the factory” and 
tered in his book, is not equivalent to an intimation 
* debtor ; and therefore preferred the ar reſters. 
d. July. x729,; Earl of Aberdeen: ln a competition 
Ir a bo dg «.-Jiferent-annuity, ſome of her ſecond: huſ- 
nd's creditors having formal afſignations:thereta, duly 
nimated, and another producing a bond granted to 


by the faid-ſecond huſband, and the heir of the ficſt 
uſband, containing in corroboration an aſſigna tion to 
be ſame. -annuity'; the Lords preferred this creditor, 
d found no need of any other intimation but the heit's 
wſcriding the writ, - which ſufficiently ſupplied. it. 

'Orb, + Mareh'- 1702, e 4 creditors; 'of 


AN 


enden. | 8 IA 1 "4 \. root 


8 ASB1'GNA TION, ; 


AN . to a woman's liferent, getting deere 
of — againft the tenants, wa 
Intimation „ found preferable to prior | 
Nn. _ whole aſſignations were not intimate 
Nicolſon (Aﬀignation} 2t- 15 ben 
Tiphingſton = an action for regiſtration of 
the defender alledging, That he had paid the 2 bes 
fore intimation of the tion; the Lords found, That 

the ſummons of regiſtration being execute againſt h 
defender. before the payment made to the cedent, Þ 
was a lawful intimation. — 22. March 1622, Whit | 
Erne Lords found a difpoſition to a 'lady's 3 e 

ſufficiently intimated, ſo as to exclude an a 1 

either the tenants were eited at the afſignee's infance 
to make payment to him of their rents, or that the dif 
| poſitiori was produced in the baron-court, and-intlinat 
ed to the tenanta, altho the deereet given thereipa 
againſt them was thereafter curned-into a libel. __ 
Dec. 1681, ON. ig: OE" 
Intimation by pays -.. 'PAYMENT of annualreneeo 
ment of | TY. quivalent to an intim 
fo the aſſignee. | tion. Nicolſon * 10 
Nov. 1626, Livin 8 
AN onerous affignee w a debt, which was 4 
do his cedent for the betoof's 4 
e deciſions. .debtor; cannot recover it. File. vd 
Way J. p. 100. Mantoſh, 14. June 274% 

" CREDITORS Found ferable'in moveables leftW 
a relic, are bound to affipn their debts, in order thi 
the relict may affect the” real eſtate, but nat to com | 
pete with them. Tale. vol. I. P. 186. Balmerinoz! aan 
18. 1746. e act | 
WHEN the Aedter — jo the aflign agent, in Jone 

mation is unneceſſary. Remark. Dec. p. 260 * 

June 12. 1758 Fal. vol. II. P. 233. He' obſeryes | 
25. June 17511. 
© ASSIGNATION to mails and duties "Ice Gp pon 


fition, + 
GRATUITOUS 4 iſcharge made * the eau q perſc 
| affignation, See Bankrupt,” doſit 


 _- BONA fide payment made” 7 the eedent; whired | he d 
Weg is intimate, but» net ptrſonally' to the denn 

ing payment. See Bona he payment. off 1 5 . F. 

| Aſſythmes V 


ASSYTHMENT. 


A PRISONER liable fork ſum, in natne of aſſz 
gas not the ale. of 'a ces bouorum. 


Dec. Pe 266. Mall WP: Nov. e 
B A N K. 


I caso benen the Royal and Old Banks of Scotland, 
it was found; That neither bor ning, inhibition, nor 
rceſtment, were competent ugainſt the Old Bank, upon 
heir notes or tickets, the diligence being done in mu- 
ationem, I t. joy 1728, Royal Bank of Scotland. 


BANKRUPT: 


and firſt, RediieGon- of Aue eee made 
by Bankru Mts, Where the mne F has 
done no igence. YE | 


OUND, That as a creditor mi Oe payment 
| from WOT Ta 1 
atione fuge, and in preſent nerous a- 
pon 2 fade da that he fled, ſo he tions no? redu- 
night alſo take pon this 
is payment; ſeeing no other of the bead 0 ' the att. 
reditors had done any ſort of diligence” _ - 15 
* the common debtor before his audi: Dur: | 

l. Jan. and r. Feb. 1627, Scougall A difpoſition 
granted by a notour bankrupt was not reduced upon the 
at 1621, at the inſtance of the other creditors who had 
Jone no diligence,” the diſpoſition being in ſatisfaction 
f a bargain of vidual ſold and delivered to the bank- 
pt about a month before the diſpoſition. Stair, 20. 
July 1677, Birkenbog. A confident perſon bein ſued 
pon the ack 162 t, by 75 n onerous creditor, whoſe debt 
as prior to the diſpoſition granted to the 'confilete 
perſon, it was not found a good defence, That the diſ. 
poſition was applied to ſatisfy à debt of the bankrupt's, - 
he debt being granted in lecte, which was known to 
he defender, and therefore preſumed gratuitous. Stair, 
3. Feb. 1672, Home,—A — 2 brother, for 


Vor. I. 1 fatisfying 


nt, 


bor 


ation to debts for 'cible” wy 


ASSYTHMENT. BANK. BANKRUPT. * 


gs A AA NEED FB: 7. 
ſatisfying debts reſting to himſelf, and thoſe for whhh 
he ſtood bound as cautioner, and t0 pay off ſuch other 
creditors as he ſhould think fit, was only found valid 11 
to his own debts and cautlonries,” and to fall under th 
act 1621 as to the others, Gosf. 6. Jan. 1669, Ney. 
man. — The Lords, in a caſe which fell out - the at 
of parliament, 1696, touching bankrupts, refyſed' to q 
duce heritable rights Franteff by à party to ſome of hi 
creditors, tho” it was alledged, by the other rr ie 
purſuers, that he was bankrupt a 
Fount. 25. Nov. 1696, Creditors of F cet A AA 
table bond of corroboration being grameꝗ by an eldeſt u 
in fee of thx eſtate, to Tore e oh own and his father“ 
creditors, and another creditor contending, That tho 
the gran granter was not notour ba krupt, by the marks gi. 
ven in the act o parliament 1596, yet that, af grant 
40 he was materially bankrupt, in o far as he Was Iſt 
ent A 1 above the value of his eſtate ; the 
Frakes found, That the receiver of the Foivolyragy 
ſecurity, not being a confident perToh to the er, the 
Tight he received from him eould not be en on the 
head of mere inſolyency, where the ter Was no 
under diligence, nor retired, nor had . * ther mark 
contained in the ſtandard made for bankrup by the 
ſaid act of parliament, Fount. 13, July 1698, ee 


8e 


EVEN. before the act of e 1696; it e 
frequently found, That 3 ys - banks fo1 

Unleſs they þ e rape was tied up from any coriſider Wi "© 
„ able or total alienation to any of his tra 
nium bonorum. credi bark in 9 of the re ſt, th 17 
. | * none 0 f them ha done 3 5 405 \ 
was not ſo much from the ſtatute 1627, as from the ele 
nature of the thing, that bankrupts ſhould not have il '<* 

in their power to Eratify one creditor at the expepce d of 
another, which is plain act of injuſtice. Dirl, 23, 255 an. 
Stair, Gosf. 18. Dec. 1673, creditors of Terpeff oh j 
The like; Stair, 29. June 1678, Cranſton, Stair, T4. "Non Sf 
1679, Pollock. —Thug a party havin: granted to ta Nr 
of his, creditors, when there was no W raiſed % Ke 
a inſt him by any perſan, a diſpoſition 0 onorun el 

| go ſatisfying their debts ; the Lords, upon application ON 
of a third creditor, found, That by ſuch a general 15 why 


as he became. nr. z and, ets hats al 


1 2 „ * 


.% 
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the three ſhould come in pari paſſu. Falc. 10. Feb. 
Home, March 168 5, Brow u. And an uncle having 
taken a diſpoſition from his nephew, of his whole e- 
ſtate, not for- a price told down, but in ſatisfac- 
tion of anterior debts, whereth the nephew became 
utterly inſolvent, and incapable, to perform his other 
engagements, this Was found to be 2 apd thę 
diſpoſition was reduced ad hunc ectum, to bring the 
.creditors in proportionally. to their ſums. _ Stair, 18. 
Jan, 1678, Kinloth.—A, debtor, agaiaſt hom no dili- 
ence was done, having granted a diſpoſition, omnium 
onorum, to one of his creditors, in ſecurity and payment, 
and another creditor having arreſted in he diſponee's 
hands, aud in a forthcoming inſiſted, that the diſpoſition 
was null, and that he was preferable, by virtue of his 
diligence ; the Lords reduced; ad hunc e fectum, to bring 
him in pari paſſu, and repelled the jus retentionis pled 
far the diſponee 1 for, kun diſpofuion was unlawful, 
the diſponee could baye-no juſt title to retain poſſeſſion. 
25: Feb 31737, U. 
A PERSON. inſolvent, but againſt whom no dili- 
gence was dune, having made 4 di. 
poſition in favor of his neax relations, Or alienati- 
for ſecurity and payment of debrs ow- on, in 2 of 
ing to them, neglecting bis other. one- , conjuntt _ pore 
rous creditors, the diſpoſition . was s. 
found frahdulent, and therefore, was 
reduced, Fount. 28. Jan. 1696, Scrimzour.—The eon- 
trary had been found ;. Dur. 2. Feb. 16432, Jack. Dur. 
17. Jan. 1632, Skeen.,. | Ln om a 1 A * b 3 
WILLIAM: IN NES, factor to the Ducheſs or Bue- 
eleugh, having fallen in conſidef able ar- 


EEE 


by rear, granted adiſpoſition to her Grace, lat under- 
ol particular: ſubjects for her ſecurity. -/ood bya diſpe- 
hand payment of the balance, It was ſition omnium 
1. objected agaioſt. this diſpoſition, by the  bonorum? 
ror Scanter's other creditors, That it wass 
. virtually a diſpt ſitiun omniun bonorum, | tho' it contain- 
r no general clauſe of: all goods and gear, becauſe the 
n debtor's whole effects were therein comprehended. 
ua Auſwered, There is a great difference between diſpo- 


al ſtions bearing to be ommaium Sonorum, and a diſpoſition 


io any particular ſuhject, ſoppoſing the granter ſhould 
1 | TS + - Te 


a” 
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not be found to have any other eſtate. The granter i 
an univerſal diſpoſition makes and declares mimt 


bankrupt, by the very tenor of the deed, w ea 
the ſame effect in kw, quoad the ac s if th 2 

- granter had been judicially declared 0 
or notourly made dy a courſe of — 1 ber | un 
every true creditor is in bona fide to accept from his ds 0 
btor, againſt whom no diligence is done, Ties ed | mga Je 


fects, either i in ſecurity or ent. This 
repelled. Dec. * — — — E 

tion by a tenant, of the corn erof 1 e Ul 
2 his horſe, noli 2 L. 
goods and gear, of whatever kind, pertaining nd belongs 
Ing to him, was found a diſpoſition omnium bonorum, l 
not being alledged, that he had any debts due to bin PR 
| by bond or bi Der 30 oat 1 


| s, it. e at the id 

Maes: fn of @ creditor of the” difpoI 
lien ation redu- ner's, altho* at granting he was's 
cille. man of entire credit, no dilig. 


| having been raiſed apainſt him, 2000 a1 
ke broke : file after granting the di poſition, D 
76. Feb, 1628, Kilgour.—A gratuitous *Aifpofidicd, 10 -4 


_— the granter s Wee TO a facuhy t p 
the land for payment of debt, was reduced þ il 
| the * tnflance of a prior creditor, who had done no dil. 
genee, to this feet only, That the purſuer might 4 ia 
ect the land with legal Angenee for his debt, as if the 
diſpoſition had not been. ted; for ſeeing, by this! 
diſpoſition, there remained no fund ſufficient 4d paraton 
_ executionem, the Lords thought there was no reaſon to! 
put the purſuer to inſiſt upon the foreſaid'faculty, and! 
to bo reſuitt himſelf thereby to à part of the bod! but 
that he ought to have preferenee upon the whole land, 
according to his diligence, Stair, 6, Feb. 1663, Low! * 
rie.— A "reverſion being granted, in a diſpoſition . 
to the” diſponer's heirs allenarly, and he being o. a 
ratus'; the Lords thought, That if the price wal. 
not adequate, which Was to be tried, a reductidn of 
the diſpoſition, at the inſtante of crediturs, ought to be 
2 and acceſs allowed to them to compriſe the 
reverſion. 


* 


BANKRUPT. 101 


beten Dirl. Gosf. 5. Jan. 1677, Glencairn.— A 
poſition omnium bonorum, by a wite to her huſband, 
caring for loye- and. favor, and, for onerous | cauſes, 
as not ſuſtained to compete with, an anterior obliga- 
jon, for an annulty granted by the diſponer to her 
unt. Forb. 24. July: 1 700, Wemyſ .-_ 


r 


88888 


de act 1621, if the debtor became 


Dur. 6. March. 1633 Carthland.— of the 


net perſon, 2 few days, before the DLL 
ranter's death, was reduced at the 


8 


'g; it being more juſt; to oblige the conjnct perſon to 


Dec. 1710, Daes. In ſupport of à gratuitous alie 


as a bankrupt, it was found relevant eee he 
ade the alignation, he. A ſufficient viſible eſtate to 


dirl. . 30. Jung 1675, Clark. A gratuitous alienation 
as ſuſtaĩned, and found not. reducib le hy onerous ere · 


nt for all bis debts, Wheiher by infeſtments, move» 


tair, 19. Noy. g 
Kell. — The Lards. found, That if a debtor had à vi- 


FAS 


s ſiſter, and her huſband, more than would haye paid 


nt caſe, the purſuer of the reduction wWas u mora, not 
aving ns the lands for 17 years after the diſpo- 


e like, Forb. 17. June 1712, Ker, 


iv; 6 


rcluſed 


+ * bd — * 


| GRATUITOUS: alientations are not reducible upon 1 
ot thereby inſolyent, Home, 11. What if the 
dec. 1717, Creditors of Meldrum.  granter was fol _ 
duc. J. March 1649, Borthwick. vent at the 2 
Jut a gratuitous aſſignation to a con- fo 1 
tance of a creditor of zhe-deceaſed's, 2 
ame ſubject, tho it was. offered to be proved, That 
common debtor. was ſolyent at the time of grant- | 


at the trouble and expence of ſeeking hut. the de- 
aſed's hidden funds, than the onerom creditpr, Fount. 


ation made by a debtor, who, at the tine of reduction, * 


ay the pugſuer, and bn other ereditors. Stair, 


tors, . if the diſpaner had then 2 wih eſtate ſuſſici· 


es, or bonds, tha ex eventu he proved inſolvent. 
1680, M:Kell. Home, „Dec. 1687, 5 


ble unincumbred eſtate at the time of his diſponing to 
his debts, the diſpoſuion could not be annulled on 
e act 1621 3 eſpecially conſidering, That, in the pre- 
tion. Forb. 11. Fount. 15. Jan. 17a, 'MRenzic, 9 


IN the wa ee of, EN mn the Lords | 
| 45 


„ 
LN 
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the canſe was ſtill in dependence, they were compute 
according to — time they had ſudliſted. Hare. 
(Bonds) a8. -x688, inter coſilee. 
A ſecond af = being —— intimated, the Lords 
nevertheleſs found it re ducible upon 
rhe act 162 13 the firſt being an ante- * 
rior debt, by the warrandice of the tion of the 2 0 
aſſignation, and this, Mo” both the ub ed, "- 2 
firſt and ſecond were luerative, and 4 ; * mW 1 . F 
gratuitous aſſignations. Tonnt. 11. Dec. > [latice of the 
1695, Blair.. Stair, 1. July 2675; Alex. Arlt, ibo the 
ander. FTount. 7: Feb. 699, Hay -A ranter be 05 


cedont, aſter granting aſſignation, can- 
not gratuito y diſcharge the debt, tho? inſolvem FS tv © 


before intimation. Stair, 3 Feb. 16 71, Blair — A firſt 
diſpoſition, with laſt infeftment for onerousecauſes,-pre- 
eri ed to a ſecond gratuitous diſpoſition, of the ſame ſub- 
jet, firſt infeft- Stair, 33. July 1662, Ras The 
kke, Forb, 24. Jan. 1 706, Wilſon.” - . 

A BOND, granted after marriage, for aſutable life- | 
rent to a wife A her huſband, inſolvent  - 
at the time, was ſuſtained, when quar- -Provifew" is 
relled by creditors after the bhuſband's 2 of wife, 
death, and ſhe was allowed te ceme in * 4 
proportionally: wick them, akho' there ene 
was neither contract ef marriage nor | 
tocher given, and althoꝰ the creditors dodde'1 were e- 
rior to the reliòt's, ſeeing hers was de jure nature due. 
Dur. 19. Jone 1635, Walker;—— A hufband, during 
the marriage, having given 'n liferent proviſion of his 
whole eſtate; in lieu of a contract of marriage, whereby 
his prior creditors were like to be defrauded, 
at leaſt poſt till aſter rhe death of the liferentrix, 
tho' the ſubject 
debts a the Lords found the infeftment, - given in conſe- 
quence of the ſaid. proviſion; reducible, in ſo far as exordi- | 
tant, and valid.only, in ſo fur as competent for ſuch perſons, 
according to the condition of the: huſbandꝰs eſtate and tlie 
V'iſe's tocher; Gosf, Stair, 19. Jan. 1676, Stausfield.— A 
huſband, during the 1 havingivfefthie wife i in an 
annuity of L. 72 Scots a- rg upon à narrative, that ſhe 
vas nov oftierwiſe prov eee after the 

5 261 huſband's 


[* N 


then would be ſuſſicient to pay all the 
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huſband's deceaſe, at the inſtance of his prior e 
upon the firſt branch of the act 1621, it Was — i 
them, imo, That:tho'-a huſband is naturally: _ 1 
Provide his wife in a jointure, - this obligation & by 

his inſolvency, equally with the obligation to alin I 
"her during. the marriage. ad, At any rate, a liferent 
' proviſion, granted in the circumſtances of inſolyene 
dgught never to excted a rationalis tertia, which the 
preſent did. To the firſt it was anſwered; That thef 
the obligation upon a huſband to provide his . in & 

Jointure, could not be made the foundation of 2 

| at common law, it was ſtill a' debitum natural: whid 
| _ "he was bound to perform, and there was no law} tob 
him from applying his effects to that purpoſe, as 

as towards the fulfilling of his engagements to any ot 

If his creditors, ſince the doing juſtice to one eredi 

in preſerence to another, is" in the power even of y 

- bankrupt who is not interpelled by dili gence ; and th 

the law, in this caſe; made no diſtinction between n 

tors, whether more or leſs onerous; and: — N 
the liferent infeftment muſt ſtand, as not being a 

N tous deed, unleſs the crgditors could ſay, that it 
; . done with a view. to prefer the wife to-the "other © 
{  - ditors, ſo as to found a reduction upon the head of f 
of which there was no preſumptiun in the — alt 

To the ſecond it was anſwered, That if-the liferent-1 

- immoderate, it would-be reducible, gubad — 
reſtricted to a ratienalis tertia; but where the 

Was fo ſmall; that the terce was not ſufficient for a 

dæerate aliment, there was no "reaſon ſor aan it! 

rule. The Lords fouid, That, the proviſion im quetiit 

granted to the wife after marriage, there having 

| no preceding contract, was rational - and; qnerviy 
and therefore, that it did not fall under the act 1621 

| 11. Jan. 1738, Robertſon, —In. a marriage conttad 

the huſband, by a perſonal obligation, provided his wil 

| 2 a ee of L. 180 Scots yearly, and alſo. 1 

um of L. 1000. Scots, failing, children of tht 

— During the marriage he infeft his wife! in 

tenement of. L. 16 Sterling of yearly ' rent, bearing 

«To be over and above any former proviſion m 
% in fayors of his ſpouſe.” The huſband. — 

inſolvent, his cyeditors'rarfed 1 reduction of the inſe 

ment 


* 


nt, upon the ard head of the wy 1624, as gra · 
itous; he reed Bio rk mie bot: 
Wc perſonal proviſton and infeftment ; but obſerved, - 
ee eats wane hardy if the creditors,. who had 
t ber out of her perſonal proviſion, by preventing her 
* ence, ſhould be allowed. to turn theſe proviſions 
raintt her, in order alſo to out her out of her liferent 
—.— and therefore anſwered, that as a reaſon- 
le proviſion granted fante motrimonio to a wife, not 
herwiſe provided, would be effectual, tho” the buſ- 
nd was 2 at-the time ſo the preſent. infeſt · 
nt, tho' deſigned as-a gratuity, coming out to be no 
r than a rea le proviſion, was not reducible; 

itous it could not be ſaid to be, with regard to the re fie, | 
o reſigns. every other claim againſt the huſband and 
s creditors... The Lords found the wife's ee 
$ nor e upon the act 16815" 17. Feb. | 1738, 


Kenzie. 
A WIFE, ha albgned:the price of lande to ber 
bt 2 of marriage, in name of  tocher, 
hich he recompenſed with Fultable proviſions to her 
d the children of the marriage 4. the Lords found the 
ignment not redueible upon the act 1621, at the in- 
nce of an- anterior creditor. Forb. MSS. aa. youu 
14, Lockhart. 
IN a competition between two appriſers, one of them 
on a bond of proviſion, it was found 
ievant to. — the other appriſing _ Is fooer of 
| by an onerous creditor, that the children, ; 
livery of the bond of proviſion was 
ſterior to the onerous debt. © Stair, 22. July 1668, 
unſton.—4 r a diſpoſition of lands 
love and favor, and having * made vo- 
tary payment to ſeveral of his father's creditory ; - 
4A found, that it might be reduced at the in- 
nce of his ſtep-mother, upon her contract of marriage, 
ho” no diligence was done by her to put him in mala 
e, to pay debts which were eontracted after her 
erent proviſion, feeing, being a ſon pi amilia, he 
uld not miſs to be in the knowled her rigbt. 
f. 24. June 1670, Home. —In a re "ion, upon the 
iel 1621, at the inſthnce of prior creditors, againſt 
rfeftrds of proviſion granted to YT OY this defence 
nent was 


rs FBFANKRUPT. 
- was found relevant, That the father had 
eſtate at the time of granting theſe 1 to fall 
fy both them and his former debts: .Gbsf. 5. St 
” Dirl. 6: Jan, 1677, Children of Mouſfewall. © "Stair, 
Dec. 1679, inter cofdem.-—The Lords ſuſtaĩned ba 
of proviſion, tho? the father was under burden. if 
vent. Fount. 7. Feb. 1679, Hamilton. —Innergl 
m— given a bond of proviſion to his children, wh 
on infeſtment followed after his death; the Lords | 
duced the bond at the inſtance of anterior cregite 
. tho” the father was not bankrupt at the date” of þ 
bond, but it had remained latent during the' faths 
life. Harcus ( Bonds) Feb. 1688, Adftrut . 
nn a competition between a deceaſed” 's credit 
and his daughter, for a ſum in a bond, which hel 
taken | payable to him and her, e longeſt lig 
and their heirs and aſſignees; the Bords found 
daughter ſimply neferable to the creditors, will 
+ debts were contracted poſterior. xd the date" of 1 
bond, and preferred her even to the anterior credit 


unleſs they would -alledge, that the father was info b. 
at the time box his deceale, when her fer began: fart ; FX 
2 ght, that parents might give proviſions to ' JE 


— a wk they. were either impeded by credi 
diligetice, or actual inſolvency. Fount. 12. Jan. 10 
creditors of Kinfauns.— father fillingnp his ſon's m 
in a blank bond, and delivering the ſame to him, bis 
ſterior inſolvency i is no cauſe of reduction. Fount. 
Feb. 1697, Campbell. It was found, That 2 
ty having diſponed his eſtate to his eldeſt ſon, 
the burden of divers” proviſions to his other child 
the father's creditors might be heard agabaſt theſe jt 
- viſions; either as latent or undelivered; or that fat 
. eannot burden their eſtates with ſums of mi | 
to their children, till their lawful-credirors be fall 10 
at leaſt, that they muſt have a conſiderable iſibl 
ſtate, ſufficient to pay, at the time of ſeitling theſe 
viſions, And it was further found, That the: fail 
- condition might be enquired into, whether mal 
- at that time or not. Fount. 9. Feb. 170, 'Edmill 
A wife was provided to the liferent of her .tmiſb 
Whole means, but, in the caſe of children, ſhe: reſi 
-_ herſelf to the half, and Ca hd the remainds 


- 
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ors of the children. This was found not ſufficient - 
prefer the children to creditors, whoſe debts were 
ore the contract of marriage, ſeeing the creditors - 
* no other fund of payment during the relict's liſe. 
lir, 23. Dec. 1679; Erſkine, —A Wi ©, who brought 4 
ther of 2000 merks, being provided in a liferent af 
o merks a- year, but with this quality, That, in caſe 
children, ſhe ſhould renounce 100 merks a- year in 
ir favor; it was found, That the jointure here was 
t ſuitable to the circumſtances of the parties, aud 
refore, that the renanciation, in favor of the chil- 
n, was not to be preſumed afraudulent contrivance, | 
order to. cover this pruviſion to the children from an- 
jor creditors; and therefare, the children Were pre - 
red in a competition. Fount, 1. July 1703, Reid. 
A BANKRUPT, before his inſolvency Was , 
Wing contracted a jointure to his ſon's | 
uſe ; the Lords refuſed to reſtri Provif ex: made 
jointure, and found her proviſion incontratts ma. 
erous and ſuitable, her tocher hav- trimonial, how: 
deen do merks, and the join- "- onerous? 
e 2000 merke, reſtricted to 1800 99 
erks, in caſe of children of the marriage. Dal. 
ce, 17, Feb. 1715, Creditors of Menaies. A4 
on inſolvent became bound, in his nephew's con- 
& of marriage, amongſt other proviſions, to pay the 
fe a yearly annuity o 2000 merks, to commence. | | 
er the huſband's deceaſe, in ſecurity ef which he in» | 
her incertain lands; the granter's creditors raiſe 
a reduction of this alienation, upon the act 1621, al- 
ling it to be ultra vires for the granter to make vo- 
tary alienations of his effects, in pr bes of his pri» 
lawful creditors ; the Lords refuſe 4 to ſuſtain the 
lution, the ſaid liferent-proyiſion being onerous as 
thewife,: in ſo far as, upon the. faith thereof,” the 
c entered i into the marriage · contract. 18. Nov. 1 729, 
editors of Sir David Thoirs,— But à father, while in 
iſon, and commonly repnte bankrupt, having made 
aff gnation to his ſon-in-law,” which, being in place | 
a tocher, Was pled to be directly onerous, the daugh- | 
at her marriage not being otherwiſe provided; yet 
Lords found the ſame reducible ; for the marriage 
ring been contracted, white the father; was in theſe 
circumſtances, 
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_ circumſtances, it was nothing a-kin to the cafe, wit 
the father was in entire eredit;:ſothar the fon-in-law, 
this caſe, accepting of a proviſion 'with the ſpouſe, Y 
a contract of marriage, or otherwiſe,” muſt be und 
ſtood to run the hazard of all the father's debts. Sti 
23. Nov. 1680, Wood.<— The Lords found in aff 
nation by a father to his ſon, in his contract of mani 
age, reducible at the inſtance of the cedent's creditay 
upon the act 1624, as a gratuitous deed imer confunth 

unleſs the ſon could inſtruct, that his father had then 
ſufficient ſeparate unincumbered eſtate for_paying alli 
debts, ſeeing the alfignation, tho” in a contract of ni 
Tiage, was nowiſe conceived in favor of the wife, # 
children of the marriage, but ſimply to the conjunt py 
ſon, his heirs and aſſignees. Forb. 3. July 171, He 
burn. A man, in his firſt contract, provided the di 
dreu of the marriage in 25,000 merks ; and in his {eco 
contract, he provided the children in 36,000 merks, 1 
which period ht had ſufficiency to anſwer the whd 
proviſions; but at his deceaſe, his funds falling ſhot 
the Lords reduced the proyiſions in the ſecond contraff 
in ſo far as prejudicial to the proviſions made to i 
children of the firſt marriage, there being {till a cum 
tency remaining to the children of the ſecond marriaft 
Ford. 22. June, Fount. 26. June 1711, 'Aikenheadss 

But thereafter; in a ranking of creditors, the Lords 
lowed the children of the firſt and ſecond marriage 
the common debtor, who were provided to fums 
their reſpective mother's contracts, to come in puri pul 
proportionally, effeiring to their re ſpective ſums. Brud 
6. July 1715, Auchinvole—f father, at his fort 
marriage, having given L. 40,000 Scots, tho? the fatht 
was at that time folvent, the Lords, upon his even 

al bankruptcy, ſuſtained action againſt the ſon, at a 

ditor's inſtance, to make fo much of the L. 40850 Ta 

Forthcoming, as would ſatisfy his debt: for it Was hoc 


that debtors ovght not to have it in their power] 
prejudge their creditors by ſuch extravagant gratuiti 
whereby, tho' perhaps they were not rendered direu 
inſolvent, the creditors were | irony harmed, by lot 


moſt part of their ſecurity. Stair, 8. Feb. 1671, M 
A man who, in a fecond contract, had provid 
the children of the marrlage to th fee of 6600 mel 

** 4 there f 
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ereafter diſponed to his eldeſt ſon by his firſt wife, in 
at ſon's contract uf marriage, two tenements, valued 
out 3000 merkt, which proved to be moſt of his ſub- 
ance, burdening the ſame with L. t000 Scots to the 
lilaren of the ſecond marriage; the Lords found the 
ed gratuitous quoad t the eldeſt fon and his children, 
d reducible i tot upon che act 1621. 12. June 
o, Cock. 
iT was found, That 4 e grantiof diſpoſition, in 
vor of a conjunct perſon, of ſome 
ritage and moveables he had fal- This reduction 
n heir to, and not being able - reaches adque 
erwiſe to pay his debts, the ſame renda as well 
l within the act againſt vors. . as # acquiſita. 1 
iQ Jan. 1632, Skeen. 1 
IN a reduction upon the at 11 Y of „ gratuitous 
dnd, as bang after contracting of 
ful debt, 't ſtion occured as o rechon- 
bargains, kn Be compts,' and ad prior credie 
rniſhing, whereof the probation and fors # 
crees of con tution were aſter tre 
atuitous bond | the Lords found debts conſtitute 'by 
itneſſes to be effectual from the time of contracting, 
take away any poſterior deed of the debtor, done 
jthout a cauſe onerous, and not from the time of 
tion or ſentence only. Stair, at. Jan. 1669, Credi- 
s of Pollock. In a reduction upon this act, the 
bt ſued upon was à bond, bearing merchant-ware, 
ted after the gratuitous r right the Lords fonnd, That 
e quantities, and times of furniſhing, might be 
witneſſes z and albeit, there had been a diſcharge 
the ware upon granting the bond, yet that fo much 
ereof as was furniſhed before the gratuitous right, 
ould affect the ſame. Stair, 37. July 1669, Street. 
gratuitogs diſpoſition, reduced at the inſtance of a prior 
terous creditor, by an implied warrandice, tho' the de · 
ee, eſtabliſhing the debt, upon incurring the warran- 
ce, was not till aſter the diſpoſition. Stair, 28. Nov. 
79, Catheart. In a declarator of bankrupt, the 
ds refuſed to ſuſtain the preſumption, that the acce p- 
ce of the bill was of the ſame day's date with the bill 
elf, unleſs it was otherwiſe proven. And it was 


und, That the pürſuer, * had FR produced au 
: accepted 
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accepted bill as his title, was not creditor to the þ; 
till acceptance; and which acceptance, being poſteria 
to a diſpolition, the bankrupt had granted to other ere 
ditors, they found the purſuer had no intereſt to to qua 
rel the ſame, unleſs he could aſtruct and fortify bi 
by ſome grounds of debt owing to him hy the bankri 
prior to the ſame, Fount, 25. July 1/02, Man. 

A eng of a gratuitous right, upon the F 1 

| 1, is ſuſtained againſt ſingular ſw 

This reducti - Are in the right, where the righ 

| 22 2 good a- 2 to be gratuſtous; ; in Which cake, 

ſingular. lingular ſucceffors, tho” pay in is a priex 
Foil ſſars? cannot pretend to acquire e A 

. . Stair, Sosf. 6, Feb. 1872, Te oi 

Dur. 11 0 july 163 7, Robertſon.———-A diſpoſition, by; * 

man to his brother-in-law, found null by the act 5 1 4 
liament, unleſs the onerous cauſe was .inſtracted 
in a reduction againſt an onerous purchaſer 
brother-j law, the Lords obliged the onerous * 
to e * onerous cauſe of the diſpoſition bete 

the conjuact perſons ; and the Hand d 1255 he „ 

ſecure 2s the clauſe i in the act of parliamen 
vor of purchaſers bona fide from intryſted pe pers Tf 

Add not extend to a purchgſer knowing his a 
conjunct perſon, asdidappfar, in this caſe, frgm 100 

tenor o the diſpoſition, Stair, Fount, 24, Ian, 1689, Cray 
ford. —-Tho' participation of fraud, mentioned in 

| 1527, be not confined ſalely to him, Who is upon ti be 
contrivance and W of defrauding the creditors, by 
is extended to ſingular ſucceſſors purchaſing from coy 
junct and confident perfons ; yet it is not ſufficient, 

reduce the purchaſer*s right, that. he knew his auth 


relation to the N unleſs he was alſo i in the know * - 
ledge of the bankruptcy ;, becauſe there is no law.to b 58 
a man in good circu nees, from Tubes Even we 
tuitoully, to his near relations: And becauſe knawled mtr 
is animi, it mult be preſumed, from, cirguſtanges, lan 
moſt pregnant of which is, that he was general 1. ih In ne 
and repute, bankrupt, Fount. 28, Nov, 1693, the c 
A diſpoſition, to aconjunct perſon, bearing for „ 
of a ſum owing, to him by the granter, hq was 755 uon 
. at the time, having never been quarrelled for 58 ye re 


. E. found, That a Gingalar ſucceſſar to the. xeceiſ 


71 15 4 1 i af 


3 


F A NE K Ur 4.5 Fre 
* Lauſe eee Gbervite than by 12 nitthtive, in 2 
" competition with anterior credfrors of the granter, when 
8 his eſtate had proved inſufficient to pay his debrs. ' For. 
„ Feb, 171 1 Guttry. William Sangſter, having dif- 
* poned a tenement in Aberdeen, nar rating an onerous 
4 pauſe, to Charles Sangſter, who happened to be his bro- 
ber, Charles difponied the ſame over gam to his da - 
r and her Hüfßand in their contracr of marriage, bu 
ien ithout making mention, that the ſudfect Was ; Xn 
him from his brother William. A great number of 


rears thereafter, action of reduRtion; upon the act 1627, 
was intented of "theſe diſpoſi = * jor creditor 
of William Sanp A. Iibelling, Sheldon, from 
Villiara to Ch being & and confi- 
dent perſone, mut be Fiege gratuſtous; and that 
therefore; Charles: darighter ud her huſband, who 
ine w of the” fald co on, tho“, in the eye of law, 
6nerous purchaſers," can de in no better cafe than their 
author. The defence was, That it Was very likely il e 
daughter” arid" Her "Woſbaud® knew -of the res be- 
tween Wie and Charles Sapgſters; but, at ihe —4 
time, there wks no ſort of evidence of their knowfed 
hat Tharles's" fight Was derived from bis brother: v. 
lam, 'withpat "Whith they were in oprimia' fide to 2 
caſe ; {dg ungen Thie knowledge be proved, th 

never be brought in as particeps 'frandiy. The as, 
in reſpect there was no evidence that the defender 
was in the Rnowledge, that Charles Sangſter's 
flowed” from William Sangſter his brother, affoil; 

ed from the reduction. 9. fan.” 1930, Alln.—A Af 
poſition dy a man, to one aeligned in the writ to be his 
brother-in-law; and bearing to be for a certain fom of 
money, being challenged” y the ' difponer's creditors, 
the diſpoſition being inter conjuntos, was found not to 
inſtruct Its onerons cauſe; and rhe recelyer? s creditors 
having 'adjudged the diſpoſition, they were foumd to be 
in no better condition than the receiver himſelf, ſeeing 
the confuns tion was'exprefied in che diſpoſition.  Forb. 
15. June ren Ley. As a ſecond gratuitous diſpoſi- 
tion, of the Mine MbjeR, elad with'the firſt infeftment, 
i reducible atithe instance of the firſt, tho' the granter 
have 2 „ his debts ; Shafts. 


duction 
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duction was alfa fonnd to have againſt the 
_ Liſponee's creditors, who had A. he. ne fg 
him, in reſpect tho e . 
ther ton his ſon, and bore: to be 
1723, Lyon. One haxing dil 


poned hands: 10 0 
third ſon, in the diſponce a contract of ' 
and thereafter ; diſponod che lam lands 40 his 
cond ſon, with the burden of debt; S 
between: the firſt diſponse, and an vn Foy. 
from. the ſecond diſpgnee, een ee, 
impie ment af their di politions-the Lords found the Joy 
latency, of the firſt d „ ſufficient to prefer i 
the onerous keel a hag who had parebaſed bona Bae, u B 
far to, make up his jnit and true ĩimeteſt, but nut to g 
bim any advantage by the bargain ; and therefore o 
jodpes fn his Ber "ah under ; to the firſt dil 
Nee, upon payment of what Was truly wanting 
| Lr 46; 5 16759 Tits 


A. 


| 5 this medinm, Thar cho il 
— and ners 3 


hee. were fome e of interri 


preſcription, {ei on , 


tion, and found, That the. ſingular ſucceſſür, auen 

22 of time, was not boumd to inſtruct the 
btor's, ſolvency when he granted the diſpoſition to l 

| brat in-law, not even, fo much as that he AR Re | 


Io Fount. 23. Dec. 7692, Sper 
|. © "Alienation after Diligence. 


TH reaheredivors of a bankrupt, having taken in 
ie oof af ant" e ee eee * 
e "= aer bankruptey, 
BE 2051 og rh ven der the perſona rears 


of or Serge "IF hoo we rp nb -, ahe: L 


at there did not ariſe. « 
dygordck, or Jus ales: — redvore 


a” 


1 


the erirable bonds e and 
nothing ded the real creditors th infeft — 
wngue, Fount. 16. Dee. 1696, Creditors of Hi | 
mpeting.—An eldeft ſon, who had-bezome b for 
ome of his father's'debts, and upon that account,” for 
d to retire to the Abbey, was charged to enter heir 
hy his father's other creditors, and gave in 'a rerfunets 
tion intra annam deliberandi, upon which adjudication? 
were laid: Upon this the 'creditors,- to whom the ſort 
vas perſonally bonnd, and who had alſo adjudged the 
ſtare upon ſpecial. charges, inſiſted in à r ton 'of 
e adjudications led by the other creditors; contending, 
hat che bankrupt ought to have made uſe of his privi- 
ege of deliberating for year and day, which if it had 
een done, the defenders would not have come in 
ithſo — and day of the purſuers, and as he was 
hen incapable to grant any voluntary right, a volun- 
ary renuncia iin was of the fame nature; It was an- 
ered, If ane hankrupt had made uſe of his privilege; 
ke law would interpret it te be collafive;,” done with 
view to-diſa his father's creditors; the Lords 
ſſoizied from the reaſon of reduction. Fount. 25. July. 
097, Creditors of Hunter competing. { SEPM 
A BANKRUPT having granted an affignation to ene 
f his creditors, in 2 another 
vho had done more timevns diligence - Payment, if 
y horning;/ . und the prior creditor | challengoble 5 
aving d the i aſſigned, by 
aking a gift of eſchentʒ was found to-haveadtion of repe 
ition againſt the aflignee W payment. Stair, 115 
Nov. 15975, Veitch. A maſter havin Proctred a diſpo- | 
tion from his tenant, for payment of a preceding year's 
ent that fel} net under the hypotheck, after the tenant 
was denounced at the horn by another creditor; - and the wee . 
aſter having obtained denn fide payment; by v Wor 
de ſaid diſpoſition g the Lords found, That he chill 
ot de able to repete What he bad received, more 
Han og aride -altho?-;the' 5 credilor who fs 
K 3 


i cet 
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| the redui ion # 34, Tho it was done u ert | 
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Puted a bankrupt. 
. NOTW] THSTANDING: of Ae, Abe 
may! Tee ee prie Þ 

Ys — 1 told down:; becauſe ſuch 


tion 45 one 
where mon: is. ditor E Stair, 
 inſlantly ad- Feb. 168 K, Neilſon. And ho-may. af 
panced, not re grant bond for darrowed maney.. 
ducible, At 5 28. June 1665, Montieth. - $233 8 
$1 2 A PARTY being. ,oberatus, a 
| e not: Banding regiired at the horn, beig 

ſaſlained, un- he granted a-diſpelizion- now dd 
the common: eds the Lords ſound this not ſuſbeieh 
debtor became to annul - the dbed,, unleſs: — 
inſolvent 8 the conioin en, That! ba was thi 
| 6 | ing not being Coffcient-. for: that 3 a 
pole... F og Fake 1686, Fact hy rn 
tion, at the inſtance of. a- creditor. of, one . was 
ledged eberatus at the time of granting rigii og 

rative ta other creditors, in ſo far aa their xighua / v 
granted after the debtor was charged. wWirh borning 
the pur ſuer, but beſore denunoistion thercon, d 
lowing, not for ſeyergl. months aſter chargings u 
Lords Iuſtained the purſuer 's,redudtion, he proving 
debtor's inſolvency. at that time,, the! his condition w 
not then ſo. pr |, as to male him. holden and 1 
pure a notour_bankrupt, the ſtandard being b 
ed by act of parliament, determining a notour bank 
rupt's marks and deſcriptions. Faunt. 19. No 169 Mi 
2 ee a en 4 dilpoſition becauſe of an inbiii 
- tony — . — 6 

not regiſt % At. Was 

jo 7. of a factory, prior to ——— 
cient to found and ſo depended on an ant ir- 


the lands being * by arder-af th 


Lords; but hero the . n grontin 
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tred in i Ao: 4 — cp bond 
> one Mewat, of Which aſſigvation Eyell raiſed redue- 
jon, as being a . — her diligence. It was 
lledged for Uh defender, ihat the change; on which de- 
unciation and regiſtration did not ſollow, was not ſuf. 
cient diligence to hinder the aſſignation; and the real 
Jiligences cannot be regarded, ſeeing they aſſect not 
oveables, -| 248, I is not ſuſfcient that pr mg was 
nchoat, ſeeing the oreditur was in nora v0 conlummate 
he ſame, Antwered, Where,a debtor is bankrupt, any 
Jiligence is ſuffoient to hinder him to ke a volunta- 
preference among his er edxore, and there Was no 
egligence in the purſuer to proſecute h diligence; by 
fon of the yarand- ceſſation of juſtice. The Lords 
ine ng as a ſufficient prior diligence, 
nd. inhibition 2 due dlligenee, to hin 
— — Hare. ( Alienation) 
Nov. 168 Dalrymple A ereditor h 
— inhibition agaiaſt Sir Walter Seaton, his 
Jebtor, perſunally, upbn the firſt of February, pub · 
hed. it — ry — Linlithgow upon he 
th, and regiſtrei the ſame upon the ſixth daꝝ i the 
btor, ap. | heſaid-month of February 
ubicribed/a minute of ſale of · his and to another dre 
Jitor, which was quarrelled, both as-a gratification of 
e creditors after inhibition at the inſtance uf another, 
ontrary to the act 16215 and as an anticipation: of the 
ibiter's diligenoe when he was im e. Anſwered, 
The inhibition was not regiſtred till four deys-affet the 
ninute, and diligence is only to be eonſidered after it 
public by megiſtration : the Lords reduced the minute 
a gratification to a creditor, aud an unlawful antieipn· 
uon of another diligenoe. Hare. (Iabibitian) Fou. 
. March r Garuhoar,An inhibitiot E 
inst e and-executed againſt one 
tig * nN, IR: eee 2 54 
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lands to two different purchaſers, it was d, | 


The Lords con 


ties granted afterwards to other ereditory, this e 
_ debtor's inſolvency at the time being: proven. 
19. Nov. ' 1697, Mill — A charge” of 


after the a ation, the party being denounced; and th p 


| — — . 


—— in 
puny * Feb. 
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of them, vertont ſufficient,'upsn the ſeeond Fai 
the aR-r641, to redute. . diſpeſtion rnse d the 4 
ther, in prejudiee of the” — — — "who wes e e 
* Fvunt. . Jan. 169 Brown.- - ou 4th 4 
AFTER: r gainſt a common debtor, 2 diſpa 
SLES. itfon made by Ma not- being e 
Charge of born- prices paid by way of commetce re, 
ng fo ſuffici- for ſatisfying a prior debt; *was fe 
ont foundation? reducible. at the ereditors-iniſtitace;& 
- Stair, Fold 


A by m gence.” 
81. bs als 16915 E ee perſon ha vin "ſold i 


having become infulyent by the two minutes of {al | 
that after horning againſt him, at he firſt 
ſer's inſtance, upon his minute, he could not, by 
Hifications extend the ſecond minute, and grant 
feftment to ro ſecond 3 which was in pn 
judice of the ſirſt 's diligenee; and the hen 
ing was found to have a general effect, both a4. 
lands and moveables. Stair, 18. July 1677, Mum 

ering, that a” of - — 
foundation for affecting, either the perſonabor heritall 
eſtate of the debtor, and that — of horr g atila 
Fes the terms of the act 162 3 thereforginhoj fit vftaingh 
a ſimple charge of horning bebe rede for fi 


LITH 8 


given without -proceeding fyrther, and- then” - 
22 ing! a ſubject r 


Horning regiſtrate; tho none of the markes of a bank 
rupt, mentioned in the act 16967 was to l 
found on the debtor; yet the Lords found, that the 1 


ſignation fell under the compaſs of tho act 162 1 16 
rights in defraud of anterior creditors, unleſs: — r wl 
nee would 23 that, at the time of the. debtorag efer 


ation, he was holden and repute { 
eb. 1709; The Bank of Srotlands—T | 
ſuſtained upon an-unregiſtredhotning 
— Hamilton OT e 

K (2.54 15 e e 4 "TW 
14 1 5 | 3 - thi 4 4 £3 en 0 . An 
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TWO Having charged, nere a 
taining affigna ation from the common. * $54 
btor,' intimate bæfare tha other ere - 1515 de 


tor's arreſtment; he w ſdund pre- en, iff, m__ 
rable, becanſe this was not in pre: | Few? 
rence given to one ereditor in; pre- ther ore irs 
dice of the-more-timely' * 0 gre of rr N 
other. Stair, 20. Nam 1677 Di- ths ae ed 
0 p of Glaſgow. being art Tonk dats 12 
arghd, at the: inſtarios; of his wife's friends, to. pro- ; 
de her in a liferent, in terms of tiie contract ei mar: 
age, and thereafter hy another creditor; his diſ- 
"Tring a bond to bis wile, in port implement of the 
tract, was found not the ſecond head 
the act 1621, ſeeing k was + d io favor. — 
e creditor who had dene dib 
bunt. 14. Jan. 1703, - Deaan+ The Lords found; that 
party having received a- aſſignation from 
s debtor, in ſecurity; of byg | 
eof, recovered the d, 
ling, after the Qebtor's geceale, | | 
id ſum, as exefutar-ereditor-to him, — 
ation, ſupport the a quartelled upon the act 
$21, at the inſtance of 's ec ereditur inſiſting for repeti · 
pn. Forb. 25. Dec. 15095 Henry. A d ehtor a di ion 
a a he had — him after he had been 
arged b L quarrelled as a gratification, 
was-an{wered, Tus dhe Siſpoſition being granted in 
dience to a charge, it cannot be reputed a vo 
tifcation 3 and replied,” Thas ſach a diſpoſition, can» 
t prejudge the more timely din of 2a creditor, 
ho was not in nora: hien reply, the Lords found 
levant. Hare. (Alienation)! Nov. 1688, -Young.. 
Na reduction o 2 diſpoſition 8 upon the 
16212 at the inſtance of tu ertc di 
r who had dune di , the Lords Esra of ali 
eferred the parſuer, and refuſed-to rrductig. 
ow the a es, who were ale ere nn 3 on 
tors, to come i with him Home: Fel. 56897, 
aipland und Reatman In a veduction; upon the act 
ar, the Lords fund) T hat the common de bedr opuld.uot 
A eter one ereditor to another, after done a- 
; inn him by-hoeningy in prejudice | of theſe, eveditors 
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r we ents * . 
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at whoſe iuſtauoe the horning or d 


ä ů — 


Sul, Iz. Feb.” 0946 Veltdht . A 


Lords reduced the is: in ſo fat as it prejudg df 


N creditor: having, charged, and den 


ws BANKRUPT. 


ba war ul lar! 
and therefore, reduced ſuch a diſpoſition, as being WM 
Molate, 4d hunc roc, to bring in alf the credit 
Pari paſſu together, who bad uſed horning, or « ny 
diligence, againſt the debtor,” before the granting | 


the diſpoſition : But found, That the ' diliggrice ual)... 
by the creditors did nor accteſce to the 'orhs? cee 
who had done no diligenee, fo as to give them likews Jin 


the benefit of the a& of parliament, and to brivg tha 
in pari paſſu With theſe ere ditors, at whoſe inſtances 
ligence was done, or even with thefe in whoſe fun 
the diſpoſition was granted; and this, becauſe in f 
preſent caſe, the common], debtor was not latent wiſh. 


fogirtve, but . ro keep ſhop, and uſe merck of; 
diſe, after grun 


the diſpoſition. Fal. 925 is 2 1 
Home, pre of 82, Cunningham 4 

'THE Lords found, That this Fer be „ 
O19 = to arquirenda, ac to aeg, at 

This redutH- that u debror cannot diſpone lat 0 
en reaches ac- Hrxitable rights, acquired after the ay 
quirenda, 24 ditor's qnigence by inhibition or bi 
well as _— ning, in Foce of chat credit... 


3 debt and dfligence, and ther Goel _ 0 
get i en 0 reduced. ſuch, Aa Reo ne em 
Nov. 1683, Dempſte rr. a 
Fr was found, That after diligence by —_ ent 
common deter — who” raph oc 


If the cnn could not grant an - voluntary ee 


reiluc er has _ in prejudice thereof; and this, ff | 
bn. mora. we creditor” had continued wer ad 
ars without proſeeuting his diligens | 


tie 
3 © art | 


8 a 


ing made à general diſpoſition om 


ereditors as had charged him with horning eb 

dare of it, tho* he was neither perry, nor regi ire 

then and one of them ſeemed in mora, in forbearil 

— — for a month thereaſter. Fount. 21. 
6, Creditors of Drummond comperif One bt 

ing cha d his debtor, wirbout dens — for * fol 52 

months after, and having taken a diſpoſition after 

charge, before which diſpoſition, but after the l a 


quar 
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varrelled the e diſpoſition the Lords reduced the, diſpo- 
fion as a yoluntaty gratification, the firſl charger hav- 
g been negligent in delaying ſo long to — 
arc. (Ali nation) Nov, 1688, oung. ——The 
ords refuſed to reduce A diſpoſition to a. creditor, u- 
n the act 1821, as made i in prejudice of the anteriar 
ligence of horning, uſed by anqther creditor,, who.had 
nonnced the common debtor at the , market-croſs of 
linburgh, and had regiſtrate at the horn, in, reſpect 
ut the denunciation was not duly executed at tne re 
the head burgh of che ire a £9 the debtor live 
or any other diligence uſed after the horning, for bs 
ral years, to affect either the debtor's heritage 
moveables. Forb. 28, March 170%, Gordon. —A 
rſon inſolvent, after be was. arged with horning at 
e inſtance of one of his creditors, having granted: 
luntary aſſiguation to another, in A447 — of a debt 
ntraſted before the charge, the Lords refuſed, at the 
ſtance of the uſer of the ng, to reduce the aſſig ; 
tion, upon the act 1621 becayſe he had been in mo» 
in completing his diligence by denunciation for five. 
onths thereafter, zor thereby, Forb. 9. July 1709, 
rummond. 
ONE Kirkpatrick, having diſponed 1 his ant irre- 
emably to Lag, who obliged himſelf, 71 
a hack · bong, to denude, upon pay - Re £ 
ent of ſums "aps pry and to be ad- bk pre 
nced, by him and of debts. he ſhould granted #» 
quire, a creditor of th diſponer's rue of inter- 
hibited him, and compriſed the back- poſe d Per, ons... 
nd, Lag, ig 2 ſuit. for. maills and 
ties, craving to e for ſame debta he bad 
quired, it Was alledged for the other, that the acqui- 
lon was a. gra atification, being poſtexjor ta, his inhibiy, 
Dn. Alledged for Lag, that he being impowered by. 
e back. bond to acquire debt, was not concerned with 
e inhibition, it not being executed againſt him, or in · 
mated to him before the acquiſition. The Lords ſu · 
uned the inhibi ion relevam to hinder gratification 
ade by Lag, a the inhäbition was exegute againſt 
ikpatrick Harc. ( Alienation). 28. — 1688, Hard- 
r. —In a teduction of a diſpoſaion of land, upon 
e at Rabat, a5granted by a bankrupt after ile 


3 


7 the defence was, that the purchaſer had paid the g 


and hide himſelf; ſo that the meſſenger, ha 
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price to creditors, as he was taken bound to do in i 
diſpoſition: the defence was ſuſtained, the Pong 

having been made bond fd before intenfi $1 
ductibn, reſerving 10 the purſuer Action e n i 
on, as' accords, againſt the co-efeditors, who had if 
ceived payment. Heme, Feb. 1682, Neilſon. 
a ſimilar cafe, che dif] having paid debts after 
tenting a reduction f his right, the Lords P 
ſuſtain the ſe paymenits; but 82 found the defen 

even aſter reduction was intented might pay, an 

he had undertakef to pay ry ; Far 74 
75) 8. Dec, 685 Stunt, 


2 „ -IX * „ * He ©: ot ' : 5 


th 

; TUS 4c had no rede | 
1 Her 0 ra- Poke? 16. Dec. 1696, Crodh 10 
8283 Fi „ 14446 of © Hunter. EE Ol 


IN 2 competition between two creditors of a bag 
rupt, the Lords inclined: to thi 

Eledioince; That the bankrupt's flying wicking 
that infer no- days, did not annul a yoluntal 
four 'bankrupt- granted by him within the- ſuid fon 
. vf his breaking, unleſs there was bot 
; ing and caption againſt him before if 

faid ure dect. Fount. 15. Feb, 1698. | 
purſuers having proven, That within the 60 ae 
the diſpoſition, a meſſenger came with a ca toll 
debtor's houſe, who ſeeing the meſſenger, did r - 


* = # 0 > 


could not find bim; ; the Lords found, not only that 
ſhort abſconding, within 60 days after the. Jiſpolitia 
did fall under the act of parliament, but alſo,” that q 
fingle roo rev. and caption was here ſuffeient i ſo 
22 was no need of a concourſe of diſigenee ae zin 
— rnd 2 * Feb. 1705. Creditors of Clelland co 
ng.— ing and caption u n general lettel 
found ſufficient «.f infer — — — cy, RY 
the other circumſtances in the act. Dalr. 24. July'r? IN 


Man.—In a Ty ___ the att 1696, the qu Vor. 
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* Whether : a  horning or . 
ra legal objection, » is, eee 

nder the debtor notour bankrupt ? ? The objeQion 
as, That the horning execute at the debtor's 
velling-houſe, tho” he had removed out of the King · 


en at the market · eroſs of Edinburgh, pier -and ſhore 
Leith. , Anſwered; It is ſufficient there be a horn- 
g and caption 3 ;_ neither the meaning nor the words of 
e law require, that the dil gence be above all excepti-' 
and a horning or capri, tho e able · b ne, 
other ground 2 . i e 215 the whe | 
tcy notour, e as if no exception 5 
0 the conſtruction 4 upon the act 8 5 
would open a door to Tye be e l. art 
krupt w have no more n making 
er 115 — to his favorite creditor In ſtep over 
the other ſide of the border, and reſt ecure that his 
udulent deed muſt ſtand une le, becauſe 
horning, executed on 60 days, twuſt come too late to 
Ig the deed; within the retroſpect | of the ſtatute. 
Ned, Eſfto the * horning and caption in this caſe, 
ud be ſuſtained to ßen one of the qualifications rk 
nkruptcy ; yet the other is wanting, viz. Ming · or 
ſconding for his perſonal ſ- 3 4.2 the debtor's 
iri ng « oat of the kipgdom, bly about his neceſ- 
airs, before any diligence done againſt him, can 
ver come up to the tion of 10 Faying and 25. 
nding for perſonal ſecurity, which muſt, preſuppoſe 
gence already raiſed, to ſhun the effect bor which, 
debtor finds it convenient to out of the way. 
plied, The act does not preſuppe iligence done 3 
ankrupt who retires to avoid the effect of diligence 
dy to be raiſed, and which is morally certain will be 
red out againſt him, is as properly ſald to fly, or ab- 
nd, for his perſonal ſecurity, as if diligence were al- 
dy raiſed. The Lords found the hore and ca- 
produced, relevant to infer one of the qualifica+, 
ns of the at r696, notwithſtanding of the objeion, 
de apainſt it. 24. Feb. 477. | 
N a queſtion about the interpretation of the ach acx | 


parl. 1696, * for * a in when, a Party, 


VOL. I. 


m about a fortnight before ; whereas it ought to have 


4. : 


— — . ů — — = — * 8 IT YL 


_ after, 


that this was truly a voluntary aſſignation, for ſatis 
tion of a creditor : It was anſwered, The afligns 
Was to the company for ready money, and not rt 


5 


-122. BANKRUPT. 1 
is to be reputed inſolvent, in order to quarrel his volunts- 
y infeftments, iz. whether at the 
_ Phing or ab- time of the granting, or, as his eſtate 
Sconding with- is burdened with increaſing annug 
out inſolvency, rents, penalties, and accumulations, x 
will not infer the time when he is declared, by the 
notour bank- Lords decree, to be bankrupt ? the 
ruptcys Lords found, That the computatia 
mauſt be as the ſtate of his debt and for 
tune was at the time of his retiring, incarceration, en 
and if his effects and eſtate were better than his debt m. 
that period, the infefrments he had given, within te LL: 
ſixty days, would not be reduced and annulled, W ben 
ex poſt facto, his eſtate came to be overburdened wit | 
diligences ; and fund, That in the . computation, 
more was to be reckoned but the principal ſums and u 
nualrents then owing, with ſuch penalties as were ti pri 
incurred ; but that neither annualrents falling due then all 
* penalties incurred by hornings. psſterior, ri 
accumulations ariſing on diligences led after it, were 
enter into the computation, quoad hunc effetFum, tow 
nul the heritable ſecurities he gave at the time of 
breaking, ſo as to make him inſolvent at that peri in ! 
Fount. 5. Forb. 4. Jan. 1712, Real aud perſonal erei far 


tors of Munimuſk competing. 


| | AN inland bill, accepted payable to the drawer, il the 


| 3 dor ſed to a third party for value i bat 
What ſort of a- ceived, was found reducible by the the 
lienation falls un- 1696, anent bankrupts, becauſe 
der the ſanction of indorſation was not for preſent afſior 
the at. luxe paid in by the indorſee, bu ment 
17 5 . or payment of a debt i A) 


ü merly due by the indorſer. Dal. Forb. 16, Jan. 1? nualr 


chrat. 
infeft 
nualre 
tweer 
or adj 
procui 
the co 
rupt, . 
1696 ; 
prefer. 


Campbell. — The like; Fount. 2. Feb. 1700, Durvs 
—A notour bankrupt having aſſigned a bond to am 
ing company for ready money, and having apphed 6 
part of the price for payment of a private debt, dve 
him to one of the company ; and it being contend 


cible, and payment thereafter out of the price made 
ne of the company, was the ſame as made to an) 


BANKRUPT. ny 
arty ; and therefore effectual, unleſs it could be ſaid, 
that actual payment is reducible upon this act: This 
caſe was found not to fall under the act 1696. 25. Jan. 
1733, Buchanan. „ „ 

A DEBTOR, within ſixty days of his bankruptcy, 
delivered to one of his creditors, int. | 
dales, cc. in payment and ſatisfaction Delivery of 
pro tanto. Apainft a reduction upon moveables, in 
the act 1696, it was pled, That the /2tisfattion* of 
act reaches not moveables, the com- debt. . 
merce of which ought to be free; = ME ee CEE Dy, 
Lords found the reduction relevant to oblige the de- 
fender to reſtore. the goods or the value. 19. 
1728, Smith. The like ; Dal. 27. Jan. 1715, Forbes 
h, LIIISSESCTRS, 1 

A VOLUNTARY: diſpoſition for*a N 
price paid, and not for amerior debts, * 
jalls not under the acts 1621 and 1696, JD 
Bruce, 1. Jan, 1717, Burgh, Fo” 

I 13 P | 

THE narrative of an aſſignation by a bankrupt, bear- 
ing money inſtantly advanced, it was 
pat to the aſfiffnee;-Wherlict it was not What under- 
in ſecurity of a prior debt * He de- food a purchaſe 
clared, That when he'tenthis money, for ready 1 
it was covenanted that he ſhould have” *nty;7 
the aſſignation as part of his ſecurity; © * 
bat when the money was lent, and the bond written out, 
the afſignativn was not ready, but that it was delivered 
to him about a week thereafter. The Lords fonnd this 
aſſignation fell under the fanction of the act of parlia- 
ment. 4. Feb. 1729, Eccles. VV 

AN apparent heir having granted infeftments of an- 
nualrent, did, thereafter, grant a pro- _ : 
ciratory to ſerve himſelf heir, that his , deeds are 
infeftment miglit accreſce to the an- challengsable, 
nualrent-riglits. In a competition be- where nothing 
tween theſe annualrenters and poſteri- #s given away, 
or adjudgers, it was objected againſt the but yet @ par- 
procuratory, That it was granted while tial preference” 
the common debtor was a notout bank- ,:efefFuated ? 
rupt, and therefore null, by the act l 
1696 ; the deſign of which act is to annul every partial 
preference granted by a 1 directly or indiretthy, 


. 
- 


EST AnS5SS35&a4T7T.a oo 5 _ 


by means of am. DN 1715, his, friends, while he 


„ Was priſoner in England, Lys 
| for. | Perg infeft the author, in order, i 
| to protect the eſtate from th 


ed to / ſome pertens, fram whem he borrowed 


the aut 
: truſtes after the common debtor's notour N e 


_ . objection, that he has exerced his power in favor df 
_ the bankrupt's creditors ; nur can it alter the caſe, tl 


ledge ; this does not make him a truſtee for the com- 
without his conſent ; and therefore might lawfully uſe 
for his own behoof, The Lords found the infe 


1 


— 
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in favor of creditors. It was anſwered, That the a 
. mentions. only alienationt made by the bankrupt, a 
reaches not to every deed which may any way be 1 
tended with a conſequential damage or benefit to ſons 
of the creditors. The Lords preferred the annualreu 
ers. Feb. 1728, Creditors of:Graitney com hog 
ONE having purchaſed an eſtate, and 21 
veyance to his author's diſpoſition 
| Partial pre- with procuratory and precept, and hy 
farence graute ving, thereafter, been concerned inthy 


government. The gentleman returning home withoy 
being attainted, contracted ſeveral debts, and conyey« 


his author's precept for their ſecurity, not knowing tha 
the ſame was exhauſted, and infeftment taken upon] 
in the author's perſon: Ar laſt; having: died bank 
theſe: creditors, . adv : tp the miſtake, applied n 

107, and obtained Infeſtment from him ; which 
being quarrelled, upon the act 16965 as granted by 


it was anſwered; The author was not here a truſtee; 
the conveyance did not denude.bim of his perſonal right 
to the. eſtate ; he might have. infeft himſelf, and | made 
a ſecond conveyance in favor of. another; and ir is noi 


infeftment was taken in his name without his A*. 
mon debtor ; he cannot be put in a_ worſe ſituation: 


the infeftment taken in his name, as if taken by himſel 
mente, 


granted by the author, not reducible upon che a 
t. June 1737, Beaton. _ 
_ A. DISP ITION, bye bankrupt 2 a Seit, 
ing r on the act 1 and that: 
(Bf ef the creditor having done no diligence, (u 
* .  . Others had done by arreſting) tr 
to. ke Shan, W the. di 


4 


FNNEtUPTE,. 


r von, char je could ior even ab to bring | 
e In in Pari paſſu with the others. Fount. Dalr. 2. Dec. 
6%, Han. — The like ; 19. July 1728, Smith. —A df 


ſition, by a bankrupt, to ſome of his creditors; was 
hund null, 46 initio, upon the act 1696, and was not 
ſtained as a title to the bygone rents in medio, at the 
ntence of reduction. Forb. 8. Feb. 1706, Hamilton 


* 


diſpoſition by a Bankrupt in favor” of hie 
| hole Creditors. 


> WY 


A DER FTOR having diſponed his eſtate in truſt for 
iyment of his creditors, it was found, That the tru- 
tee ought to n to the creditors egi 
vedo, and not to theſe who had done no diligence in 
ejudice of the diligence of others. Stair, 24. July 
669, Crawford. ·· In a caſe that occurred before the 
ct 1696, where a bankrupt, againſt whom the credi- 
ors were in curſu diligentie, after retiring to the Ab! 


„ eecuted a dilpoſſtion in fayor of his whole cre- 
iy liturs, on which infeftment was taken; this was argued. 
be no partial gratifieation, but a fair and honeſt deed, 


ene ficial to the ereditors, and ſaving them the expence 
f diligence, and ſo not reducible upon the act 1621. 
\nſwered, We are not here to conſider a ſeeming e- 
zuality introduced amongſt creditors; but the preciſe 
ground in law is, That no deed of a bankrupt poſtquam 
ſit foro, and the creditors in curſu diligentiz, can ſub- 
iſt; but he muſt leave his eſtate to be affected yith di- 
gence, and the creditors will be preferred accordingly, 
ithout regard to the diſpoſition ; and here the Lords 
Ire in uſe to make a difference between one inſolvent, 
nd a bankrupt. Where no diligence is done, a debt- 
or may diſpone his eſtate to his whole creditors, tho? 
is debts exceed his effects; but not where he is known 
o be a bankrupt, and diligence inchoat againſt him. 
he Lords found, That the common debtor, being a 
otour bankrupt at the time of granting the diſpoſition, 
he ſame was null in law, and could not defend againſt 
he adjudgers, Fount. 9. Jan. 1696, Smart. — Dilpofiti- 
on by a bankrupt to his whole creditors, equally and 

—— propor- 
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EF where no partial favor id done; i 


all their debts. Before the acceptance of the c 


charge of horning, and the truſtees preferr 


able ers, ſuch as, To adopt creditors or not at wy 


. 


erred. accor to his diligence, is not rey 
cible hon Boa Lea 5806. Hs I | 
1725, competition among creditors. of 
July t 726, competition of Eymoith's cre 
rupt, Alpl of a ſukject, took the 8 de 
paya le. to fs creditors, with this ſpecial proviſy 
the creditors ſhould accept of certain funds in fi 


ditors, arreſtments were uſed-in the hands of « 
debtor of the bond; and, in a competition, the Lon 
1 the arreſters, ſpecially upon this medin 
at the bond was conditional, depending on the az 
ceptance of the-creditors; but if the bond had been {ins 
ple, and equally to all the creditors, the Lords wa 
have preferred the oreditors, tho? the bond. had been » 
ken in their names after the debtor's notour bank 
ey. 3. July t 724, Creditors of Watſon competing 
diſpoſition by à bankrupt to truſtees, in favor of K 
whole creditors, was ſuſtained, notwithſtanding a pri 
to 
charger. uly 1729, competition: 8 | 
pany DH of ming.—The contrary found; 28. ſai 
1735, Mansfield. —A* bankrupt having granted a diſpp 
fition of his whole effedts to certain s for the | 
ho>f of all his creditors, in a reduction of the ſame, 
pon the act 16965 the reaſons were, That a bank 5 
was diſabled from granting ſuch a right, tho' not dite 
ly in preference. of one credhor to another, yet ind 
rely, by putting alli\upon an equal footing, the molt 
remiſs with the moſt” vigilant. 2do, The truſtees wen 
of the bankrupt's own naming, and his neareſt rela- 
ons, and theſe truſtees are inveſted with moſt unreaſo 


Pleaſure, to divide the price of the effects among ti 
creditors, without beingliable to any check, they beit 
impowered ſo to do as arbiters, and in that capacity i 
determine alſo the expenoes of management: it is 3 
declared, That titey ſhall not be made liable for 
ons; and /aft{y, That there is a forfeiture upon 2 
ditor, who ſhould quarrel or 1 the right gran 
to theſe truſtees, or 3 ſhould uſe ſeparate 
the * found the reaſons of redaQtion he ws ne 


A 
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t the ſame time, took this op portunity to declare their 


entiments againſt- All ſuch di in general, and, ĩ in 
rt vie w, cauſed inſert the 4 ! in their in- 
rlocutor, Aud further find, Naar 10 225 ſition by a 
bankrupt debter can diſt 20 creditors from T4 — 9 5 
2. July 1734, Snee — Company. The like found; 3. 
eb. 1736, Earl of Aberdeen 

A BANKRUPT; having granted a  dipoſition, omnium © 
honorum, to his creditors for their ſ and payment; 
"ne of them, not ſatisfied with the common fate, inſiſted- * 
an adjudication againſt the bankrupt, which was ſtre - 
zuouſly oppoſed by the others, foreſeeing this adjudica- 
ion would be uſed at a foundation for puſhing on - 
ſale of the debtor's eſtate, which would heap. a multi- © 
de of expences upon them, and tend, in the general, 
o render of no effect the method that has of ke been 
allen upon, of grantin diſpoſitions omaium bonorum > 
hey pa; that mis ny an invidious diligenee, that in 

| events their diſpoſition muſt be preferable, wharwhy L 
will be iapoſſible. for him to make more. by the 
dication than, he has already by his right in the diſpo - 
tion; and therefore, that there was the fame reaſon 
or ſtopping:thisdiligence, as there is for ſtopping arreſt- 
nents and inhibitions, which is done every day upon 
quitable conſiderations: the Lords reſuſed to * the * 


djudication, Jan. 1749, Cheyne, ; 


deciſions: u upon the clauſe; act 1695, i 
claring heritable Bonds, Ge. to be, as 
if granted of the date of the ſaſines ta- 
ken thereupon. 


THE queſtion occurring, with relation to an | herb 
ble bond, granted for ready money, 
metime 1 — the bankruptcy, but 7 this clauſe 
hereupon ſaſine was taken within the concerns nova. 
mY days, whether this caſe fell un · debitas 
act 5th, parl. 1696? The Lords | 
nd, That the bond was to be conſidered as of the 
e of the ſaſine; and found, That the ſaſine, being 
nee een within the ſixty days, was void and nal, as to thẽ 
4 int of bankrupt, — eee to the perſonal o- 
a bligation 


/ 
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bngation! in the bond. Dal. 29. Jan. and 14. Dee. 1578 
Grant. The cont found, That the act 1696, anen 
bankrupts, reache 5 4 ſecurities given for former debt] 
not noh debita, | Home; 19. Jan. f 726, Chalmers 
thereafter, in a caſe Fully debated, where an 1 
Bond was granted, anno 1721, for money inſtaui 
advanced, upon which infeftment was not taken till De 
1727, within ſixty days of the debtor's notour bankrugy 
ey; the Lords found, That this bund, dated*fo long be 
tore the bankruptcy, fell under the act 1656, and thy 
the clauſe of the ſaid act, making the ſecurities to 
conſidered as of the date of the infeftments, was not ith 
troduced in favor of the creditor infeft, to make li 
bond ſtill be conſidered as a ne-. debt then contractey 
of the date of the infeftmenty but was introduced alley 
arly in favor of the other creditors, and in pænan 
him who kept up his precept of ſaſine latent · and then 
fore found, That the bond is only to be -conſidered ur 
perſonal ſecurity. 19. June 1731; Creditors of Mal 
chiſton.— The like found, where the heritable bond 
dated, June 1727, and infeftment not taken till Ap 
1729. 25. Nov. 1735, Truſtees of Matheſon's cred 
tors. In a ſimilar queſtion, where the omen d db 
having right to an heritable bond, without inf 
upon a third party's eſtate, had conveyed the 1 u. 
one of his creditors; who neglected to take infeftmeſ | 
till within ſixty days of the common debtor's notolf 
bankruptcy; the Lords found, That this caſe did not if cun 
under the act; becauſe, whatever might have been td ct 
intent of the ſtatute, the words reſpe& only the ant 
where infeftment is neceffary to denude the bankryp 
and when it goes this length it has a moſt valuable ei 
and cannot, by conſtruction, be extended further thant 
words will bear. Jan. 5734. Creditors of Scot. - 
SASINE being, taken more than 60 days fore i 
notour bankruptcy, but the fame. 
Date of the ing regiſtred within the 60 days, it\ 
faſi ine, not of contended,- That this N the d $ by 
the regiſtration, poſition within the clauſe. of the Mt he 
bs the rule. declaring . diſpoſitions, - herita 
c bonds, &e, whereupon infefimen ; 
t taken within threeſeore days of the bankruptcy, e b 
6« r be reckoned as granted of the date of the ul 
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e Lords found, That the date of the ſaſine, not of 
- regiſtration, muſt be the rule; and therefore re- 
ed the reaſon of reduction. Dal. Bruce, 17. * 
15, Creditors of Mr John Menzies. 
A FATHER-in-law having granted a bond of an- 
ity to his dau ter- in- law, the ſame — | 
as ſuſtained, it being admitted that Later deciſions. | 
had a ſufficient free eſtate at the 
te of granting thereof, Home, p. 3 34 Ser 
editors of Hay, 21. July 174232. 
THE act 1696, was found not to take place i in the 
guction of a minute of ſale, .tho” the common debtor- 
1 been incarcerate fix months before,. and had allow- 
the purchaſer to- retain part of the price for the 
dk of another « Home p. 366, Creditors of Hamit 
„ Feb. 9. 1 743. | 
AN aſſignation Na ſnd rt oe on the act 1621 , 
> common debtor being u iligence, horn 
jor thereto; Home, * 41 7. Comer Woodrop, 
b. 7 | 
A BOND « of proviſion, granted by a | huſband to a 
e, when he was inſolvent, was reſtricted. Home, 
438, ition Auchinbreck, July 26. 1744. 
AN irrational prov iſion of L. 2000 to an only daugh- 
, Who was eber in the poſſeſſion of an t 
ne, was reduced upon the act 1621. Remark. 
Cc, p. 11 1, Creditors of Murray, July 18. 1745. 
IT is wrong in common law, for a man in labouring 
cumſtances, to do any deed purpoſely to prefer one of 
creditors before another. Remark. Dec. p. 167; -- 
ant, Nov. 10. 1748. 
INNES, after the utmoſt. diligence, by horning and 
ption, obtained from James Johnſton, his debtor, an 
ritable bond of corroboration, 17. July 1746. Upon | 
16. Auguſt following, James Johnſton was incarcee- 
e at the/inſtance-of Niſbet of Dirleton's factor, with- 
om the bond was truſted to receive payment. The 
It notice Dirleton had of his debtor's impriſonment, 
5 by a letter from the late Provoſt Coutts, bearing, 
t he himſelf was creditor to Johnſton in a conſider- 
e ſum; that he was in no pain for his debt, as he 
w Johnſton to be in good circumſtances, and there- 
e begging that Dirleton would ſet him at liberty. 


8 


Dirletow: | 


— 


«© repute a notour 'bankrupr from the time of his 
* impriſonment ; and therefore, that” the two hem 


T 


'blaming, at the ſame time, his factor for his rigor 
dealing. Accordingly, upon the 21. of Auguſt 17 


his imprifonment muſt have given tlie alarm tot 


their debtor's ſolyency ; but they entertained no mi 
doubt of his ſolvency than Provoſt Coutts did. Ali 
this ſhort interruption, he returned "to his ſhop, 

followed out his buſineſs as uſual, for ſix months; & 
ring which period, he acted in every reſpect as a ul 
of credit, carrying on his ſhop-buſineſs to'as great 


by a Glaſgow com to whom he was iridebted I. 
ſterling. Be himſe | | 
Calling a meeting of his credifors in Tan. or Feb. ij 
| laying a ſcheme before them, in which His debts we 
without including his houſehold furniture. Even al 
ment of his own affair till September 1747, chu 
diſponed his real and*perfonaFeſtate to George 'Boh 
- writer in women for behoof of his creditors ; v 


| Johnſton's ot er creditors, finding a conſiderable 1 
coming, brought a procefs of reduction, on the act 10 


preference. The libel was, © That James Johullf 


4 to be reduced. The court firſt aff6ilzied from the 
and found the two bonds reducible upon tlie act If 


an analyſis of the ſtatute; and fr/?, that a dyvor, or W 
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Dirleton made no difficulty to comply with this requf 


Johnſton was ſet at liberty; and, of that date, grat 
to Dirleton an heritable bond of corroboration, whi 
he had offered to the factor before his impriſonmee 


other creditors, had they entertained any ſuſpicion f 


extent as ever; and; during this period, there wal 
the ſmalleſt attack upon him, an inhibition e xrepted, i 


firſt declared his inſolvency, 


{fated at L. 1200, and his faleable” funds at L. ug 


this meeting, James Johhſton was left in the mau 


in ſpring 1748, aſſumed the management by placi 
fuector. At laſt, in the beginning of "the 1 749, |] 
againſt Innes and Dirleton, in order to cut down f 
« who would be*fqund inſolvent,” ought, to be held 
& ble bonds'granted by him the one within" threeld 
« days of his bankruptcy, and the other after it, oj 
duction; but they altered this interlocutor upon's rem 


— Fhe defenders, in a reclaimin petition, ſet out # 


"i 


% 


— 
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pt, was a man who gives over his buſineſs for want of 
dit or ſtock, qui ceſſit foro ; conſequently that a man 
o has credit, and carries on buſineſs, cannot be a dyyor. 
bankrupt. But between theſe extremes there being 
veral circumſtances to make it , doubtful whether a 
an be a bankrupt or not, ſuch as lurking, forcibly de- 
ding, &c. it was argued that it was partly the view af 
js ſtatute to remove theſe doubts, and to aſcertain the 
xciſe intermediate circumſtances that ſnould give a man 
character of a dyvor or bankrupt. Tbat another view 
as to extend the remedy agajnſt-fraudulent. or partial 
enations. That by the law, as. it formerly ſtood, ſueh 
eds could only be cut down which were granted after 
ual bankruptcy. That the ſtatute 1621 prevented 
rtial preferences after diligence. commenced : but this 
t being a perfect remedy, becauſe debtors, finding 
mſelves in a declining condition, did often. lay hold of 
t opportunity to make up matters with their favorite 
editors, That the ſtatute 1696 extended the.remedy 
ainſt all deeds granted 60 days before actual bankrupt- 
That theſe were cleasly the views of the ſtatute ; 
d it was framed to anſwer theſe views. That after 
certaining thoſe circumſtances, which ſhould infer no- 
ur bankruptcy, and which before were doubtful, it goes 
to enact, That, after a man is. a notour bankrupt, e- 
ry deed done, during his notqur bankruptcy, and 6 
ys before, ſhall be void and null. But to cut down ſuch 
eds, the man muſt have the character of bankrupt, with- 
t interruption ar diſcontinuance down to the proceſs. 
hat the words of the ſtatute, holding and reputing the 
fender to be a potaur bankrupt, © from the time of his 
fore ſaid impriſonment, retiring, flying, &c.“ plainly 
pported a commencement of the preſent bankruptcy, 
hich, from the very idea of commencing or beginning, 
uſt infer “ a continuance in the ſame ſtate: and the 
me was e in the ſybſequent words, declaring 
all and whatſoever voluntary diſpoſitions, &c. made by 
the forefaid dyvor or bankrupt, either at his becom- 
ing bankrupt; or for 60 days before, in favors of ore- 
citors, to be void and null.” The judges adhered. 
hey conſidered, that as the common debtor was ren- 
ered bankrupt by incarceration, in terms of the ſtatute, 
ic few months in which he was allowed his liberty, was 
"i 133 ; no 
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no ſuch interruption as to make the poſterior [vs 
| of his effects be conſidered as a ſecond ba 
- Remark. Dec. p. 247, Hopton, 9. Nov. 7 
THE elauſe in the act 1696, deslarin diſpoſi 
ritable bonds, &c. to be of the date of the e hy 
not concern 20va debita, Remark. Dec. p- 246, Johnſtoy 
29. June 175T. 7 
NOR bankrupts who are not infeft, Bd. 
AN act of warding was found ineffectual for n 
5 a —_ bankrupt, in terms of the act 1696, f. 
| 10. 1 4. Snodgraſs, 13. Nov. 1744. 
"Io —— a perſon bankrupt, by taking the. fan 
ry, it is neceſſary he be marked in the abbey bouk 
Falc. vol. IL p. 292. Dickſon, 3. Dec. 171. 
A DISPOSITION 'by a bankrupt, with a reſignatiz 
ad remanentiam, was held of the date of the inſtrumenz 
Falc. vol. II. p. rot, Mitchel, 7. Nov. 1749. _ 
A PERSON inſolvent, and under diligence, by bow 
ing and caption, was apprehended by a meſſenger, bn 
charged on payment ; this was not found equivales 
to impriſonment, in the ſenſe of the act 1696, Fa 
Col. vol. I. p: 205, Creditors of Woodſtone, 18. . 
1755. This was reverſed on a | 
PATRICK and James Jackſons, having become bail 
rupt, and their creditors having, upon different di 
s, carried off the greateſt part of their effed 5 
the Jackſons, at a 5 eeting of almoſt all thes 
creditors, except — Simfon, executed a a. : all: 
poſition of the remainder of their effects, to 
Sym, as truſtee for all their creditors. © The Jiſpoliig 
was ſimple, unqualified; reſerved the ſeveral righs i 0 = 
preferences of the creditors; enumerated them all; IG 
ferred to a ſigned inventory of the debtors effects; uf 


contained none but the moſt common and ordinar hole 
clauſes neceſſary for its receiving execution.—-In cr t. 
ſequence of this diſpoſition, the creditors ſto pped ! the c. 
diligences.— Two months after, Alexander Simſoo, v cu 
had not uſed any diligence before, arreſted in the hani d 
_ of Robert Sym for a debt due to tim by the Jacki ery 
The ſheriff decerned in the forthcoming; Robert at 
_ advocated the cauſe, —Simfſon pleaded, in the advocty or 
tion, That a diſpoſition ↄmnium bonorum by a bankrup pt | 


could not ſtop the diligence af a. = Vo 
— an * 
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nſwer upon the common * made uſe of, in ſup- 
vort of fac diſpoſitions. And, 240, hare b 
nd was more favorable than the common caſe of ſuch: 
eneral diſpoſitions ; for that it was only a conveyance of 
he remaining part of the bankrupt's eſtate, after the _ 
eateſt part of it had been torn away by dili- 
ence; and that, even of it, the diviſion had, be- 
re the meeting of the creditors, be already fixed 

y the diligences Which the creditors.had by that time 
ſed, in which thoſe who had diligences had. only an 
tereſt, and in which Simſon had no intereſt, it not 
ing denied, that if the other creditors had us on 
their diligences, without uſing the truſt · diſpoſition, 
ere would not have been left any. thing for him 40 
ave drawn. The Lords afloilzied Robert 8 m. 
ac. Col. vol. II. p.97. Sym, 16. Noy. 1757... + 
HERITABLE bonds, obtained from a perſon infolyent, 

y confident perſons, were found to give no preference 
competition with a poſterior adjudger, but the whole 
ere brought in pari paſſu. Fac. Col. vol. II. p. 164. 
unnand, 31. Jan. 1758. 18 og 2 5 
A DEED, by a Scots bankru Pt. Rrante England, 
35 reduced upon the act 1696. Fac. Col. vol. II. p. 
1. Sym, , dd 4, es ade - 
WILLIAM SCOT and Benjamin Bell carried on for 
any years, a trade of purchaſing cattle in Scotland, 

d ſelling them in England, which began in the year 
20. In 1727, they acquired from John Somervel, e= 
ally between them, an heritable debt on the eſtate of 
rowdiknow for L. 350, upon which Somervel had been 
feft. The heritable bond, and conveyance in their 
vor, was produced in the ranking of Crowdiknow's cre- 
tors. Upon the 8. April 1745, a final clearance was 
ade between them, by a fitted accompt, in which the 
hole of this debt was ſtated to the debit of Bell, and af- 
r itating every other article, the balance came out due 
Scot by Bell L. 454. A diſpoſition was the ſame day 
ecuted by Scot. in favor of Bell, of Scot's ſhare of 
ls debt, aſſigning him to Somervel's precept. Bell 
erwards paid to Scot the balance due by the ac- 
unt. In the year 1746, Bell put Scot's diſpoſition into 
e general regiſter. In 19748, Seot became a bank - 
t in terms of the act 1696. In July 1749, Sir Wil- 
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_ BANKRUPT. | 
ham Maxwell, as creditor to Scot, arreſted in the hack 


of Graham, aſer of Crowdiknow, in order 
affect Scot's are of the annualrents of this debr; a 
jn'Feb. 1750, obtained an adjudication againſt Sci, 
order to attach the debr'itſelf. In July 1556, Bellral 
' infeftment upon Someryel's precept, ric „ as to Scat 
thare of the debt, proceeded upon the diſpoſtrib 17% 
ir William Maxwell brought an action of forthe: 
ng upon his arreſtment, in the courſe bf which, 1 
ſo produced his adjudication. - Fog ng Bell "appeal 
ed, Ae claimed” to be preferred 8 10 ft 
from Scot, completed by infeſtment in 125 
Pleaded for Sir Willlag Maxwell, B 160 
all voluntary diſpoſitiqus by a ban 120% 15 pa of 
creditor, within ſixty days before his 5 5 tcy, 


ww 


red null. 
5 is further declared, ic That all diſpo heritdl 
bonds, or other Beritable rights, whereupon A 
«ment may follow, granted by the foreſai krut 
3 * only be reckoned as to this caſe of bactrüph a 
* date of the ſaſine, lawfully takenthereoly 
The diſpoſition by Scot to Bell, muſt therefore be hd 
at of the date of the infeffment taken in July 1 
Ach was two years after the bankruptcy. 24), 
William is at apy rate preferable upon his 9 | 
to the annualrents of the debt preceding July 
when the arreſtment was nſed, becauſe te c Fol 
in favor of Bell was not completed by 1 of 
infeftment before that time. —— Anſwered, 1 N 
act 1696, only applies to diſpoſitions, or heritable bond 
which contain an immediate warrant for Infefting 
whereas the diſpoſition by Scot to Bell, conveyed 
Somervel's. precept, ypon xhich the infeſtment Wa! 
ter wards taken; Beſides, ihe diſpoſition by Scot ij 1 
not granted for ſecurity of a * r debt, but for mal 
foon after advanced. by Bell. At any rate, the 
1695 cannot apply to this caſe : for the heritable > 
in .queſtian, was a copartnery ſubject, ang, at cle 
the copartnery accompts, was conveyed to one "ofi 
partners, as a diſtribution of the company-effe&s; wi 
could not be averturned by the ſubſequent ,bankrupl 
of eittier,—24/y, If Bell has right to the her itable > 
et, he muſt allo have right | to the e | 
. dilpo ö 
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Faninvrn 4:4: ol 
(piſition in his favor was ſufficient to diveſt Scot withs 
intimation, and muſt carry the debt and all its ad: 
- ntages.—Rej jed, It is true, that it was found, in 
anuary 1734, Creditors of Scot of Blair, that the "af 
ths did not apply io the caſe of diſpofitions, not con- 
immediate warrant for infeftment :. that Judge: 

— we ver, proceeded upon 3 principal of law, t 
ntrary of which was afterwards liſhed, It way 
that time held to be a principle of law, that ſuch dif 
olitions did completely. denude the granter. , This hag 
en found, 20. * ps (4023 Sinclair but it, was aſtet: 
Fards Aas ad bed, 22. June 1737, Bell of 
that, a 'poſteriar diſponee, to ſuch kind of 
ihe 5 completing his title h ce upon the pre: 
- dennded' the granter : 
that, in this us - 
O46 % #4 ; Suppolng the Fan; 
eco, anted wh a rs 


ne 1 5 7555 to a prior diſponee, as 
t competes, bis right, till 


efence 2855 115 = on he act 15 2 ; as 
pear by 1 2 75 F. Jan. and 13, Dec. 17¹ 
prant. | onthe pon, air a contrary Joelle, 


9, PR 1 71 7 7 there followed two. oe 
aſes in te ihe firſt Ly 19. Tt 4731, 

itors of Merchiſton "25s » Nor, 1735, ces of Ma 
ieſon's creditors” "Tn each of the > tires cales,. the 
. between e 7217 co prior. debts was re. 
tete Neither ox £0 a copartnet Aa 
efence : for in pal ide rs to 2 5 n 
o permanent ae ee eot and Bell, but 
dint trade carried on Fare and the profit 
* a 5 any ee de E de was 
Opartn ubjeR, but diſpone to them er- 
el, not as . but equally between them; and 
was not eonve Scot 155 Bel as 4 diſtribution of 
he con pay. eg Ke, Pere in ſome meaſure, ſold to bim 
Ir money he Was afterward s to pay. 2dh% As to the 
nnualrents, the diſpoſition! in 45 th | 1 Bell i cid, not 5 
ude Scot, Ol infeftment wh take 0 
. n, the difp 
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the annualrents, which was not completed by mtimating 
till after the arreſtment ; for the date of a diſpoſition ug 
completed, can have no effect in a queſtion with tub 
parties. In two ſimilar caſes, an arreſtment was pre by 
ferred, as to the rents of lands, to a prior ße 
upon which infeftment was not taken till after | 
reſtment. 22. Nov. 1633, Warnock, 24. me te | : 
Forreſter. —The court ſeemed chiefly moved by the rt 
fence founded on the copartnery, The Lords fm 

That Benjamin Bell was perferable to Sir William May 
; wel, as to the principal ſum and annyalrentsin' queſt 
on. Fac. Col. vol, II. p. 268, Maxwell, 20. Det. $756 
Asal of growing eorn, by an inſolvent perſon p 
ſome of his creditors, was found to XENA the propets 
ty ſo as to exclude the poſterjor dili) raff another on 
ditor, Fac. Col. vol. II. p. 274, Grant, 2. Jay 3 
A DISPOSITION by a Aab to wuſtees by by 
hoof of his whole credirors, was found not to ent 

tie truſtees to Nop adjuditations'at the inſtance: of as 

diprs who had ee eee the truſty 0 
Se. July 25. 175 er 

made by a bankrupt to creditor, with 


Col. vor Il. r Forbes, 

'PAYME * 
out fraud on the creditor's. part, 25 ound. not e 
lengable. _ Fac, Col. er hs p. 444, Be . 


100. Me Tk I 
A BILL, granted b + the deff of ermer rn 
ch had been proteſted for not payment, For cee ar. 


wit thereof, and intereſt, ve. exchang e dene 
found not tb fall under the act 1696, relative 10 
bankrupts. Fac. Col vol. III. p. 167, Cowan. 7,Jan.1 
A DISPOSITION, mi, bonorum, by & ban 
to a truſtee, for behoof of all his creditors, ſuſtained 
the effect of being a good diſpoſition to them. I 
Col. vol. III. p 177, Wilfon, &c. 18. Feb. 1716. 
A TRUST. NIGHT, „Hanne, by a bankrupt jx 2. 6 
bs creditors, found preferable: zo/particulars i 
Fac, Col. vol. III. p. 280, Jamie on, Nov. ö. 1065 A 
IN the year 1759, Elizabeth, Mudie, lent; to Robe 
Strachan, merchavt in Montroſe, the ſum of, 1. 230, | 
Which ſhe received his bond. Struclian b f 
raſſed in,hiscircumſtanges, on the 11. 
ted a diſp poſition in favor of James Di and james 
u 'for r themſelves, and as, truſte es for the 1 cf of | 


l 
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editors, of all his effects, both herirable and moveable. 
is diſpoſition was acquieſced in by all concerned, Eliaa- 
th Mudie exce 12 75 who de ver gave Ber conſent, but 
ent on to o ie in the ordinary courſe 
law. On the 5th 11 e execnfed a horning oy 
e debtor, and afterwards uſed arreſtment in 5 
the truſtees, wid were then — 2 ſſemon hs . 1 
rt of the debtor's effects, and allo in the hand? 
her gentlemen Who were owing him conſiderable * 
ms. On the 30th of the ſame month, the raiſed a cap- 
dn againſt dum and obthined five . of . 
E which were Within ſixty days of the 8 ; 
polition to the traftees. The truſt 1 N 
* truſt right, diſpoſed of th de e bur; but, | 
fore they had made any diviſion of the value, tw 
ſes were brodght by | Elizabeth ' Mudie, the bug 
eduction of the Se upon the bankruft- 
te, e | agaitiſt the truſtees, 
d the two other” "the "had 
| arreſtment£= Ir bat” woot 
ere pleaded by the'defenders? , ert Stra- 
was not fen wr nh ao Mer 'of ihe! aft © 
as che ſeveral exetitions ofthe meſſengers who? 
rched for Hm, only bore, that he was not to be found 
dis owii hbuſe, front Which FBe had nd Femoved, and the 
rniture wherebf'fiatl been iche before the” 
arch began; amd d he Had De public 2 
arances in the town" of Montroſe, had - 
anſacted buſineſs iu chat plate,” and had never rene M 
himſelf ike a mah'who was under the apprehenſion * 
legal diligehce : 2d, Upsn ſuppoſition that” he was 
defed 4 f within fixry days of the truſt-deed; | 
t tlie cut of bügle hotto'oparath x reacts of * 
difpoſttion, as it war evident; from the ſpirir and - 
1 the act Ichs, that'the lepilkiture only intends 
o pre bent par bo enter ine u favor of particular 
eto, and 1 | 
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chig intended: to individuals: 
at the truſt-ri x in favor of two 
hare, for t Nef of e "we, "without any 
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ſuer could be intitled to no preference on that 
as the reſt of the creditors had beer preveated 


by a bankrupt, within 60 days of his h 
— 4 de might diminiſh the right of N 


introduced a pre 
ſollow the meafures rs thereby pointes 


paymen 
act of the bankrupt could deprive, — 
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That, tho the diſpoſitions were reducible, the 


employing the ſame diligence. which the - 
from an opinion that the dif ſpoſition Was 5 | 
ſecurity, and incapable; of being 2 
ihat the defenders were intitled. to retain; the g 
prices thereof, of which they were lawfully poſſe 
13 2. the purſuer is arreſtments, for yOu. ot pn 
ſelves and other lawful creditors accep — 
poſition, without prejudice to the purſues 
mare thereof. It was anſwered, on = 
purſuer, That Strachan was rendered a <A 
ciſely in the. terms of the act of parliament. 
- executions of ide m eſſenger were a ſufficient e 
in ſuch a Queſtion a as this, and not be brenn 
— ,contrary. eireumſtances being . a proc 
which was altogether unprecedented and i 
- hs Ho 1 9 Ms the ear 2 14 f 
that could be required; and 
* 10 on, account 2 1 10 furniture e being ae | 
Was iatirely immaterial: for his E were dilpath 
ed to different places : be himſelf was wandering | 
| and. down the cou to be found no here that 
. | Giri of 0ny relbingoe oe bf lony 
except his former N bere legal 
could be executed againft him: In fact, however, i 
had, been ſearched, for at his father-in-law's. ho 
mera was ſuſpected to be; but this, —— 
a appears from the exegution 
That [bp MO, in b wasn 
2 Sunday ; When once appeare n A0« 
he was obliged to wake his eſcape. by n back- — 
therwiſe he would have been apprehended. 34%, Tl 


the words of the act of parliamept were 
ba gs fruſtrate _ 3 or 1 Ve 


of his creditors. in favor of the reſt: That che tiw 
in favor. of ſuch radi 


t of their debt and 
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ſerence, without his on conſent : That the diſpoſition 
in queſtion was never acceded'to by the purſuer, and 
conſequently was reducible at her inſtance. 3dly, As 
to the hardſhip with which it would be attended to thoſe 
reditors who had acquieſced in the diſpoſition, that was 
z matter of no conceru to the purſuer. They had them- 


and with-held their diligenees, from am opinion that a 
deed would ſtand, which they either did know, or ought. 
o have known, was illegal and contrary to law; and 
if the truſtees were to be allowed to retain the effects 
which they had become poſſeſſed of, it would reſolve 
into a repeal of this ſalutary act: for every ereditor 
hom the bankrupt intended to favor, would only have 
to get himſelf named 2 truſtee in ſuch diſpoſitions, and 
phereby would have an opportunity, not only to fecure 
his own debt, but alſo to make profit to himſelf by ſi - 
mulate ſales, and other arts, in the management of the 
fects conveyed to him. Fhe- Lords repelled all theſe 
leſenoes; found the bankruptey proven; reduced the diſ- 
polition ; and preferred the $65 364 in-virtue of her di- 
gence, to the effects in the hands ef the truſtees, and 
f the other perſons in whoſe hands arreſtments had been 
baſed. Fac. Col. vol. III. p. 353, Mudie, — N. #764: 
Compare Ceſſio Bonorum vader Pri 
BANKRUPTCY. receivable * lud or exception. 
See Competent. th 
ALIENATION: in Javier. of 4 . conjuntt or confident 
perſon, what evidence requiſite fa its oneroſity ? See proof. 
. WHO are underflood conjuntt perſons ?- Ibid. - 
PROVISIONS grand in favor & children or other 
reiations, 'when underſfiood fraudulent, fo as to'be re- 
Iucible upon that by creditors, See Fraud. 
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A BASE infeftment not oul for want of l. 
on, albeit excluded by a 51 36th 

infeſtmont beſbre 

6. Jan. 1663, Tenants « 


with poſſe. Home, e 1726, (obo of 
3 "Dm 


1 


elves only to blame, if they truſted to a falſe ſequrity,. | 


5 Wes the term he could. Rave no action tor arimualrent/ 


| * BASE INT ETTMITN Tf. 


eiydeſdale. Without poſſeſſion, is ſufficient to exchud! 

| the terce; for, as to the huſband's heir or reliet, it i wh. 
Hofficient right. Stair, Gosf. 27. Jan. 1669, Bel. 
A BASE infeſtment war preferred to a public _— 
4⁊ «s being prior, becauſe there being N 
Proferred ar of more than a year ſiſſer the date of eh! 
its date, if pe ther, the bafe infefter bod, iinimediag 
| affon is e ly aſter the firſt term; intented actiöt 
ö e more. wWhereby he had done all lawful di 
genee to make his right publie; fh 


Dur. 13. Feb. 162% The fare ſdemd u a c 
3 between an e er and a feuer of thy! 
Where both infeftments were baſe, and the laryef' 
had attained poſſeſſion, but; che former hud done All pro! 
diligence to attain it. Dur. 2 July 1625, Raj# 
och,— The like; Stair; 26. ul 1676, Aliſon.— K 
ba ſe infeſtment deing taten, 2 une+165 5, and a pub 
le infeftment, an a compriſing, t aken the very nen 
thereafter, in the 'quieſtion about the the 
compriſer alledging, that the biſe inſeſtment could not! 
be clothed with poſſeſſion till the Martinmas thereafter 
and that there was a 1:diam imprdimentum. intervenMi 
n and the baſe” infefter alledging, that the ek . 
parl. 1340, agamſt baſe monroe was A 
place where they were ſimulate, which ns 
and offering to prove, that it was clothed wich 
dn at the Martinmus firſt fubſequierit to the ſuſime, which 
was as ſoon as could be, ſo that he was net Jn word; thi 
Lords ſuſtained chis as rele vum to prefer the baſe inſeſo 
ment. Home, Nov. 1686, Fount.” 25. Jan. 768 
Naumſay.A baſe infeftment of annnaltent being grant 
ed, to — ur 4 e a 
which a decree of poinding the d followed, 
the gramer SI hi Kette, ror rauen be ch 
ollow, as being before the term of payment, Was Was fr 
— to make the baſe inſeftment pub cif 2s to Cork: 
pete with other public 8 Stair, Gim. 27. eb 


1862. Creditors of King we reliant ob 
daned from his E an en 


of che lands before Wuirſundi y: bur the ee * 
ment of the annualrent was Märtinmas thereaſter. 
g 1. Li An — 1 craig apr 


| 
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xe land, charges the ſuperior, and ee inſiſts for 
jails and duties. It ac argued, That the annualrent 
as clad with poſſeſſion: before the appriſing, in reſpect 
hat ”y annualrenter, by virtue of his tack, was in the 
poſſeſſion fram. the very date of his ſaſine ; and 
hat 2 1 e ſince he did retain his own annuairent, 
hich became due from the date of the faſine de mo- 
ento in momentum; ſo that as the getting 2 
om the poſſeſſor of auy part of the annualrent, would 

2 ſufficient poſſeſſion, the annualrenter retaining the 
zme in his own hand a8 r ls oquiralent which 
ras found relevant. a Gilm. 30. Jane 1666 6, Steven» 


A DECREET of poinding the ground, againſt the 
nauts and poſſeſſors, tho* the heritor Proceſsof trait: 
as not called, found ſufficient to vali- n 
te a baſe infeſtment. Stair, 1 5. June %% ine „ 
$66, Sir Robert Sinclair. Baſe iufeſt- 2 e 
dent found validate' from the date of 5," pore hwy 


ie citation for 999 the ground. | 

) Ir, 26. June 1 WI n. Sair, 27. Jan, 1669, Bell. 

tair, 24. Jan. 16 79, Hamilton.—T he bare execution of 
ſummons of mails and duties is ſufficient, to make a. 
aſe inſeſtment public. Foupt. 16. July 1.700, Creditors 
f Langton 'competing,—And the citation of a. few te- 
ants was found as {ſufficient as if the whole had been 
ited, for all the barenies contained in che baſe infeft-- 
ent, tho? diſtin and not united. Hare. C Pe) 
Dec. 1691, Ranking of Creditors of 
aving given: infeſtment of annualrent forth. of his 1 
o 2 conjundt perſon to be holden of himſelf, altho' the 
arty raiſed letters for poinding of the ground, yet no- 
ſeſſion having followed upon the infeftment, u ſtran- 
er buying the e thereafter, was found to exclude 
de annualrentery who. was in mara, and never attained 


- 
— — 
T — 
5 r 8 . CIs 8:50 
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atural. poſſeſſiun. Had. 19, June 1605, Douglaſs. 
A BASE infeftment of property, dad with. polleſſt- 
col preferred. to a daſe inſeſtment of 
ods ualrent, tho? confirmed by the King... | Confirmation 
out; defore poſſeſſion Was attained upon the ie 
1 orwer, in regard the confirmation 0 
d 1d not make the infeſtment public, beste it was 
fo en ta be holden. of a a 
the: fuperior. * 


N 


#3 term's annualrent, was found to validate a u n 4 


£45 48K ATA 


Dur. 17. Nov. 1627. Clac ma Amar 
The like ; penult. Jan. 1628, inter. eoſieti,—A col 
mation in exchequer is not a cc plete Jeed 1 
be appended, and therefore, à baſe infefiment 1 1 
public by citation, in 4 poinhding of the g ound, was p 
ferred to another _infeftment confirme before. it, 
| 65550 only about an hour aſter the citation, 


ment) 9. Dec. 1891, Fenton. 5 
nd i that a Ly infeftrwent is dorhed wi * 
5 of N of the a. tt. aire at A 
ayment. to ay cret tor ſe | 
e, paid out of the a, e iN 


| wakes public. 1 but 5 5 
er. Dur. . 18. fo 2 Lag LY 

mock... Dur. 11. Feb. 1643, Montei ith.—Th Gs 
a ws n RR WAL or {ls 
on, by a diſcharge; be only rec pr ann 

rent of the perſonal Doge F haviog no 1 f 
the heritable right on which the fafine followed, 3 

being-paid out of other lands than theſe out of wii 
Was upliſtable. Fount. 21. Feb. 1696, Credi 
Cunnockie. The receipt of a ſmall m, far Wi 


ment of annualrent, tho it did not ſpetify the inſt | 
ment, and tho there was more than that fur it * 
nannualrent upon the perſonal bond, before the date 
infeſtment. Stair, 23. July. 1667, Home. A . 4 
being inſeft in an annualrent baſé, and, before he 1 
thined'poſſefſion, another having g adjudged, "bat "the # 
_=—_ tting a year”s dale before the” adjug Þ 
blicly inſeft, the Lords preferred the annualren nl 
225 Home, Jan. 1682; Niſbet.— An hetifor ha. 
paid a year's annuakrent to a baſe infefter, and talk 
oflignation thereto, the Lords found this equivalent ; 
a diſcharge, he being heritor and poſfeſfor of the funda 
| which was proper ly debtor” in the . And! 
their-Lordſhips thought that any thing was fufficient® 
clothe a daſe right with poſſe ſſion among 12 
be the togth ack, parl. 180 levElronly age ens 
| made among near friends, and Sk! there? | 
bund to ſuſpect᷑ ſrwoulation. Fount. 20% Dec. 16 
adinſcotii. Payment of a term's annuatrent of a boi 
* he +: in Regie not follow till after the- TIE 


VE 
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fad to make it public, quoad a donatary of life- 
t eſcheat, whole. was poſterior. osf. 14. 
n. 1669, Clarkſon, 6. Feb. 1669, inter coſdem.—The 
ory had been found in a. competition with an 175 
iſer. Dur. 24. Feb. 1636, Oliphant. 
\ WIFE's infeftment, for poirtx fk of her- Jointre, can 
t be clad with poſſeſſion during : 
band's life ; therefore the Kuna He haue“ 
ſſeſſion is yuderſtopd to be her poſ- Peſſeſfon, 5 
flion, and her infeſtment accordingly we r poſſe Non. 
eferable of its date, Gilm. 15. Jan. 
63 Campbell, Stair 23. Nov. 1664. Niſbet. Dur. 8. 
ar, 1622, Corſinday. Spot (Conjundt- en Feb. 16913 
uttonhal. — This holds, tho? the hu be not-in the 
tural. paſſeſſion himſelf, but po ſſeſſes by any deriving 
temporary right from him, uch as tenants, wadſet: 
rs, Cc. Stair, 18. Dirl. 17. July 1667. Burgie.— 
he like, where the huſband's mother, a liferenter, 
« in the natural poſſeſſion - Stair, Dirl. Gosf, 27. 
b. 1672, Reid. And the father dif; the fee 
his ſon, reſerving his own liferent, his _ was 
und ſufficient to clothe his dau ghter-in-law's 
ith poſſeſſion, tho? that ſeemed gat be duplex 5 10. 
punt. 14. Feb. 1696, Reres.—In a competition. bes 
een an adjudger inſeſt, and the common debtor's res 
infeft baſe, upon her contract of mar ee ads 
dzer was preferreg,. in reſpe& the brocar T, ho the 
ſband's poſſeſſion js the wife" poſſeſſion, A fore 
old while he is alive; and here the reli, after ber 
band's deceale, neglefed to inſiſt for poſſcflion, or or 
publich her right. | Fount. 11. Jan. 4698, Stodart.— 
| a competition between the Hors. of a forfeiture 
de rebel's relict, tuuching her jointure, ſhe alledg- 
g. that her right of giferent was public, as being re- 
rved in the body of her huſband's infeftment, tho? 
e charter and ſaline (Which only makes the right pub 
) bore nothing ol her life rent: the Lords, in re- 
ect of the favorableneſs of a jojnture, found this ge- 
ral reſervation equivalent to a confirmation, aud ſa 
elerred her to the donatary, who, in ſtrict law, (ſays 
e author) had much to ſay. Fount. 17. March 1683, 
arlſtoun. -A tack was preſerred to a baſe infeſtment 
ven by the letter to his . een tho“ her pf 


i 
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ſine was taken before the tackſman obtained p 
in reſpect he obtained it before the ſetter's dea 
ſetter's poſſeſſion was not accounted his wife's week 
ſo as to clothe her infeftment, and make it valid in 
the date. Dur. 23. July 1628, Ednemm. Rant 4 L 
A SON being infeft, and holding of his father, 
_ _ father's poſſeſſion, upon a reſg 
Fathers poſ- liferent, was not found to be the tou 
feſt, i ' the poſſeſſion : For the Lords thought, 
for's poſſe on? paſſeſſion by ſuch reſervation berwey 
father and ſon were ſuthcient, jb 
creditors could hardly be ſecure, Dur. 17. Sai 1636 
Craighall. Dur. 26. June 1634, Bruce. tair, tþ 
. 1666, Home. — The like; 18, Dec. 1666, N 
See alſo a ' ſimilar caſe, 10. July. 1669, 0 
ner. Arbe contrary was found, 16. Jan, 1730, 
lay of Buſbie: - M father granted, at the Ane tin 
two baſe inſeſtmelte to two of his ſons, = 
both his own liferent; in a competition between þ 
ſingular ſiiccefſors in theſe baſe rights, it was foul 
That the father's poſſeſſion, by ral ervation of his lil 
rent, did fufliciently validate both infeftments ; for, 
this caſe there could be no ground of ſimulation, wi 


2 > _, Oo mY SE 


. 


2 


is always preſumed in rights granted to children, wig 1 
competing with onerous creditors. Stair, Goel. . 
June 1668, Skein, F 

THE heritor* s poſſeſſion by a TOR Was o 


found to validate a baſe infeftments Tu 


| Reverſer? 4 
| wadſet, unleſs payment of the b. 
7 3 2 tack-duty | had been obtained. Sta 4 
feffon # OY +I. Jan. 1678, e 11. u ho 


, F035, Callington.. . 

P OSS css 0d of the principal lands, is poſeſiog . 
the warrandice lands. Stair, Di 

Poſe ws nf Gilm. 9. Jan: I 666, Brown.—The fag 
om baer of found, tho® warrandice was prajll tech _ 


int:roalls, and not in the ſame in uld 

2 eee ment with the principal n lar. 
2 20. Feb. 1668, Forbes. i 
3 nent of A BASE infeftment, gran ted fort * 
' relief, if valid lief of cautionry, is nor vaſid with. 
wit out poſſefi- poſſeſſi ion; and thereſore, ſuch are alre 


en-? in the ſame caſe with, baſe LY di! i 
"4, / 7h 161 Vo; 


—_— — ——— 
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warrandice, where the poſſeſſion of the principal lands 
„ filtione juris, 2 poffeſhon of the warrangice lands, 
tair, Gosf. 26. June 1677, Inglis.—Found that an in- 
ftment of relief, tho baſe, yet being a complete right 
v ſuo genere, was preferable without poſſeſſion 87 
erior public voluntary infeftment. Home, Feb. 158 a, 
race. And again, Home, March 1682, Karl of Kin- 
ardine's creditors competing. Infeftments of relief are 
t public from the date, nor from the time of diſtreſs, 
ntil poſſeſſion be apprehended, and any poſterior in- 
fiment public before the {aid poſſeſſion ( tho interven - 
g between the date of the baſe ſaſine and diſtreſs) is 
eferable. Harc. ( Infeftmeat) 1. July 1691, Ranking 


the Creditors of Lads... · . - +.) 
IN a competition between a-prior baſe infeftment, and 
poſterior public one, this having ne. 

er attained poſſeſſion, but the former Poſſeffon of 4 
aving poſſeſſed the greater part of the part, if it vali- 
nds, this was found ſufficient to de- dates as to the 
nd againſt the public infeftment for whole? | 
e lands, whereof the defender was 3 
ver in poſſeſſion, as well as thoſe he poſſeſſed, becauſe 
c infeftment was indiviſible. Dur. 14. Jan. 1630, 
unter, A baſe inſeftment of annualrent, out of two ſe- 
rate tenements, is validated as to both, by uplifti 
ails and duties from the tenants of either. . Stair, 
ov. 1678, Miln,—Found, That a cautioner*s paying 
Mualrent did clothe an infeftment with poſſeſſion o 
e principal's lands, and, e contra, as well as if it had 
en got from both, Fount. 27. Nov. 1678, Reid. —A 
her, infefting his ſecond ſon in an annualrent out of 
lands, effeiring to an accumulated principal ſum, the 
te half whereof was borrowed money, and the Ether 
portion, it was found, That the ſaid infeftment, if 
thed with poſſeſſion, as to the half (viz. the borrowed 
ney) is public in ſolidum, tho the ſon had not, nay, 
ald not, attain poſſeſſion as to the other half, the am. 
arent being only to cominence at his father's death, 
hich had not yet happened. Dirl. 5. Feb, 1668, 
er. Poſſeſſion, upon an infeftment of corroboration, 
2s found to validate the original infeſtment of an- 
alrent, which was' granted out of other lands. Stair, 
bf. 9. July 1668, Alexander. 7 F | 
Vorl. « Fg 2s N 35 COM, 
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COMPETITION of a beſt infe fitment with. a Afr 
eſcheat. See Eftheat. 
CONFIRMATION, i "what caſe it makes 10 ts 


Fefiment to hold of the ſuperiar egg. Coos 
mation. 
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BASTARDY. 9 


OUND, that the king hervor 
Baſt ard 61. to any of a deceav'd dall 
dren Sant to goods, if he leave a lawful child v 
him. may ſucceed to him as heir, ' altho" ' 
| leave no heritage. Bal. ( Baſtrril 
Sinc. 11. 1 17. Dec. and 24. March 1546, Dundaſit 
nator.—The ſame ; Bal. (Baſtard:) 3. Dee. 1567; Aill 
(HANDS, being diſponed to a man in liferent, u 
his baſtard in fee, and, failing hel 
| "Bren 75 may male of the baſtard's body, to 2 
ſucceed as heirs party ; upon the baſtard's deceaß 
of proviſion, © without heirs-male, the Lords red 
a gift of baſtardy made b — 4 iy 
to another, and found that the law,"qi-oad 6 "= | 
non poteſt habere heredem, niſi de corpore ſuo legi 
procreatum, is to be underſtood only of the legal bei 
not of heirs of proviſion. Spot. (Baſtard) C | 
March 1584, Innes, _ 
IF the baſtard was married, and died withoitt {ik 
- _ thegift of baſtardy will only; carry! 
Baſtard's re- one half of the goods, the ther! 
lift has her le- longing to the wife. Sinc, 3. Malt 
gal intereſt. * 1541, Earl of Errol. Dur. . 
1629, Wallace.—A baſtard leavin 
wife, but no children, the king's donator has right! 
the whole heritage and heirſhip moveables, as WI 
the half of the other moveables, be finding! Eavtion! 
pay the baſtard's debts, funeral char: es, Cc. Bal. (9 
ſtards) 18. Feb, 1502, Relict of William Sgt 
{Baſtard) Mait. 29. July 1566. 
IF the lawful iſſue of the baſtard at any time 


their goods become caduciary, andi 
7 the bafard's turn to the king by the right of \ 
| iſſue _ mus heres, with reſpect to ſuch ſub 80 


a2 were eſtabliſhed in their dert 


&s, wherein they died in the ſtate of 


xecutors, nor leave legacies, unleſs he 


, * 


them his executors, yet their ſucc 


ad, beca 


ould bave right only jure te ſtamenii; 
ch 1628, Muir and Thomſon. 


18. Feb. 1612 Sibbald.... 

A DONATARY of baſtardy found 
only liable ſecundum vires hæreditates. 
Fal. 24. Nov. 1685, Galbraith. 


fects by a general diſpoſition, if it is 
not of a teſtamentary nature. Home, 
* Ewing, 20. July 1739. 4 


own a gift of z/timus heres to the 
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1d by the right of haſtardy, with reſp;& to ſuch ſub- 


xe baſtard, Dur. 13. July 1626, Halcro., rig; al TJ 
A BASTARD, having no lawful iſſue, has no power 
f reſting, and can neither nominate __ T3 


tain legitimation from the king. wot teſtamenti 
air, 18. June 1678, Commiſſioners factionem, un- 
f the ſhire of Ber wick. Found, that 4% he {cave 
baſtard, tho' not legitimate, may ſauful iſſue. 
ave tutors to his children, who are to 
ceed to his means, and that he may nominatè them 
xecutgrs; altho it was alledged, that a baſtard, not le- 
itimate, notwithſtanding he had lawful children, could 
jot have feſtamenti factionem; and that, if he nominated 
eſſion would not be 
atione te ſgmenti, but ratione ſanguiais, Which was repel- 
„if the baſtard ſhould have a plurality of chil- 
tren, and nominate one of them executor, that child 


A BASTARD may convey his ef-- 


apparent heirs to 


« 


Baſtard har 


for if it were ju- 


r ſanguinis, they would, all-ſueceed:; alike. Dur. 8. 
IF 2 baſtard obtain from the king 

power of teſting, his legator will be Or unleſi he 
referable to the'donator of baſtardy. e legitimate. 


LANDS, or goods, of a baſtard, or Mrlan deceaſug 
ithout an heir, pertain not to the 

ord of regality, unleſs ſpecially ex- * — ar dl 
preſt in his infeftment. Had. June F 

1601, Buchanan. — Thie like; Had. 


the lord of re- 
gality ? 
Donator of ba» 
| ftardyhow far li- 
able to creditors? 


Later deciſions. 


THE mother is preferred to the. cuſtody of a baſtard 
nild. Fac. Col. vol. II. p. 188. Burges, 4. March 1758. 
M JOHN GOWDIE having obtained from the 


lands of Maiſon- 
Dieu, 


ras BASTARDY, _ 
Dien, the property of the deceaſed Margaret Morify 
who, he alledged, had died without-heire, John Rus 
Ay brought a. tor to exclude this gift, in reſpef 
that Margaret Morifon had not died without heirs, an 
that he was next heir to her. He connected bis; relation 
by ſhowing, that Margaret Meriſon was 3 frog 
and heir to, James Moriſen, who was her grea 
father; and that he himſelf was deſcended from, alk 
CY Marjory Moriſon, the only ſiſter of this James. Go 
die's defence was, That James Moriſon was a'baſtard 
and, conſequently, that Ramſay could not ſucceed, &. 
ther to himy or to any of his deſcendents 3 becauſe, . 
the law of Scotland; a baſtard can have no heirs-exceyt 
thoſe of his own body. Fo obviate this, John Rami 
produced letters of Tegitimationin-favor of James Mo 
riſon, of dare 36; June 1623, Theſe letters are in thi 
commen flyte ; and in them King Charles I. gives al 
grants, to James Moriſon, in the g wordt 
Plenariam poteſtatem, liberam facultatem, ot licey 
tiam ſpecialem, utipſe lidere et licite-difponere vale; 
quovis tempore vitæ ſuz, ve zger fuerit, five ſanms 
tre in tempore mortis ſue, de omnibus et fingulis ten 
6e xis ſis, tenementis, annuis redditibus, afſedationibuj 
4 prædim et poſſeſfon ibis, ubicunque,. infra dictum reg 
num noſtrum, ſive extra idem exiſten. ; ac de on 
© bus et ſingulis-bonis ſuis, mobiliBur et — 
1 . ſtis ſou 2 cuicunque perſonæ, vel 
onis, prout ipſi magis videbitur — 
** conveniens et opportunum, non obſtante baſtards 
in qua genitus et natus eſt, et privilegio juris non 
ſuper baſtardorum eſchetis coneeſſ. 3 ac etiam ipſus 
4 Jacobum Moriſon ad o-7»imedos attus legitimos, in jn 
& dicio, et extra judicium, exercendi, dignitatibys, lem 
« Sitatibus terris, privilegiis, honoribus, Haun et poſe 
ec onibus gaudendi, in omnibus, et per 0 
ec legitimo thore procreatus fuiſſot t, legitimum ſecimus, e 
*. noſtre Regiz Majeſtatis plenitudine imamus.-i 
« 6 contigerit, diẽtum Jacobum Moriſon, ſine legition 
« hæredibus de corpore. fuo procreatis, vel fine diſpol 
<« tione, per ipſum, de terris ſuis et bonis antedii . 
cc  facta; in fata decedere ;; nos, ex- noftra.r yow 
« ſtate, et authoritate regali, volumus et , io 
6. pro nobis * nie decernimus et Ml 


inam 
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dinamus, qieod propinguior aguatus vel cogyatus ſuus, 
er parte patris vel matris, eri ipſius her e, eique, in 
omnibus ſuis terris, redditibus, paſſeſſionibus, et bog 
nis bære ditariis, mobilibus et immobilibus, habitis et 
habendis, ſuecedet, et ad eadem, per hre via capella 
noſtræ regiæ, introibit, fimili modo, et ade legitime, 
vigare huſus neſtre legitimationii, ac. ſi prædictus Ja. 
cobus Moriſon de legitimo thoro procreatus fuiſſet, vel 
hæredes de corpore ſuo legitimo procreatps habuiſſet, 
aut ſuper dictis terris et bons. ſuis in vita ſua diſpo- 


* 


ERH 


, es ſuiſſet, ſine aliquo obſtaculo, re vocatione, impedi: 
„. mento, clameo; quæſtione, vel contradictione noſtri, 


vel ſucceſſorum.noſtrorum, præſato Jacobo Moriſon, 
aut. perſonz vel perſonis cui vel quibus ip, de pre» 
ſatis. terris ui, tene mentis, annuis redgitibus, poſ: 
ſeſſionibus, vel honiz, diſponere contigerit, ſive pro- 
pinquiori.agnato vel cognata ſao, ex parte patris vel 
matris ; quibus defiaientibus, legitimis hzredibus de 
corpore. ſuo vel diſpoſitione, per ipſum, in vita ſua, 
ut premittitur, minime facta, in terris, hæreditatibus, 
et bonis firs, antedictis, ſuccedet, quovis modo inde 
fiendi in futurum, nou ohſtan. jnris privilegio nobis 
ſuper eſchatis baſtardorum, ut præmittitur, conceſſ. 
aliiique- juxihus canonicis, civilibus, et municipalibus, 
coninetudinibus, parliamenturum actis, conſuetudini- 
bus, veluſtatutis, in contrarium quibuſcunque, renun- 
ciando eiſdem, pro nobis et ſueceſſoribus noſtris, in 
perpetuum. Przterea, damus et concedimus, et pro 
nobis et :ſuccefloribys noſtris, nunc prout tune et, e 
converſo, . quietclamanus et tranfaramus, in et ad 
predidtunr Jacobum- Moriſon, et perſonam vel per- 
ſonas cui vel quibus ipſum de terris, hæreditatibus, et 
bonis ſuiu, antedictis, diſponere contigerit-; nec non 
in et ad propinquiofem agnatum et. cognatum :; qui- * 

bus deficientibus; legitimia heredibus de eot pore ſuo, 
ei ſucedere contigerit in eiſdem, fotum ju et clame- 
um, juris titulum, pladitum et quaſiionem, er 
quas nat, vel fuccrſſares noſtri, halamus, mel quevis 
modo habere nel ciamart poterimus, ſine aliguo ob ſta- 

* culo,” From theſe letters of legitimation, Ramſay 
oo ontended; Thaf he, as the next agnate r 5s Moe * 
„on, had a right to;fucceed'-to him, He pleaded, - 
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Ftut the malt nude, or ainof baſtardy, with all 9 
| 1. N 5 f | ; 


tion, which are intended to mitigate the hardſhi 
mon law. That the law of Scotland, with. refped 
the laws of France and Holland; the royal prer 


- letters of 1 
in the records: ſor two hundred paſt, are alnf 
- uniformly the ſame 2 ent ones; -and ging 


whether the ſovereign aer oc fy reſtore-/the. 
| bt 2 no third party, as he diſpoſes ol 


ority not annemed to the crown, as well. thoſe- arifuf 


manner, diſpaſe. of the eſcheat of baſtardy, and ali 
bares, which are not part of the e — 


borrowed from the form uſed/ in France: bug that fo 


beds. . by the Seoand eu 
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its conſequences, was removed by the letters of leg 
incapacities whereto baſtards are ſubject by the 
the legitimation, was the ſame as the — | 


being always:underſtood to extend to g giving che Þ; 
all rights of a free citizen, except that of — | 
his father, or collateral relations. That 3 i 
ion, — great numbers ax 


their agnares on the father's ſide, and:their 
the mother's ſide, a . 3 — from the | 
in default of iſſue of his : — 


ſo entirely as to create relations on the father's ſidet 
2 „that he. can do an equire 
ing to the ſuppoſed agnates of. the l 
'By.boſtowing this rg 


of an eſtate, to which himſelf would e 
law. intitled; in the ſame. manner as if it had 
eſcheated thro' tata or ate Kang Thara | 
of this nature was equally effectual, altho the benefit 
r 5 | en 
but. at a diſtant- That the ſovereign. cond, 
law, make an e e eee 


in his own; as in. future time ; and Saeed 


. take place ata diſtant per 
That. The form of the. 1 .legi 


ered for IC 


. 
or example, they give right to the cognstes, 
lations upon the · mother s ſide, to ſucteed te the 
ſtard ; yet by the law of Scotland ters is no. ſuceeſſia 
on the mother'g ſide ; and with this law: the-ſc ere 


cannot diſpenſe... Jn the. ſame manner, . ir er 


the-baſtard to diſpoſe uf his real-eſtate; even 


NAS T AR De. "Iv 
ith this Jaw the ſovereign cannot diſpenſe. The ex · 

ent to be given to theſe. letters is to be found, not in 
heir form, but in the N- books: Craig, Jil. ii. dieg. 18. 
rage. 40. and 13, gives his opinion in point againſt 
he effect of the letters contended for; and Stene, voce 

Baſtardos, and Lord Stair, lib. iii. fr. 3. 4.44 ſuppoſe 

he only effect: of thoſe letters is, to give the baſtard a 
ower to teſt. That, from-a vaſt variety of- inſtances 
1 the records, it appears, that notwithſtanding letters 

f legitimation, as extenfive as the preſent; yet, on the 
jeath of ſuch legirimated baſtards, without iſſue, or 
ithout ſettlement of their eſtates, the ſovereign had 
aniformly ſeized, or granted them, as fallen to him, 

atione baſtardie: aut ultimi heredis,. as, by the law of 
Scotland, baſtards could have no agnates inheritable te 
tem ; nor could any precedent be ſhown of a ſervice. 
to a baſtard by his ſappoſed agnates, nos any retour of 
ach ſervice upon record; which two things afford the 

ongeft evidence, that ſuch agnates had no claim, ei- 
from the g law of legitimation, or the par- 
icular words of the gran 
w, and by fever 
ſtrained from di 


The Lords found, That by the letters of legitimation, 
he agnates of james Moriſon, the baſtard, were in- 
tled to ſacceed# to james Morifon's oſtate, heritable 
nd moveable. John "Gowdie afterwards ſet forth to 
he Court; Ihat he had diſcovered, that the lands of 
laiſon· Dieu were-never the eſtate of James Moriſon, 
at had been the eſtate of:his ſon Samuei Morifon ; and 
om —— That as the preſent letters of 
gitimation only provide, that the agnite-ſhall ſucceed | 
James Morifon, in trrris ft et tenementhy quaſitis- 
z querenda, the: agnates cannot take ſernat or tene- 
eats that were never in his perſon, but only in that 
df dis ſon; and that grants of this nature aught to be 
trictly interpreted. Anſwered for Ramſay, The let- 
ers of legitimation are in moſt ample form, and · ſpecĩ- 
lly provide, that if the baſtard hall die without heire, 
is father's neareſt agnate ſhall ſucceed, as if hey. — 
rd, 
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baſtard, had been born in lawful wedloete; and ile 
king thereby renounces, for himſelf and his 
all right that-can aecrue to them by James. Moritat 
having been a baſtard: That grants of this . 
which do not hurt any third party, and where 
is given away but what would accrue ——— 
ought to be liberally- interpreted: Fhat tho“ the en 
ſtate in queſtion had not been eſtabliſhed in the. 
of James Morifon ; yet as james Moriſon- was —— 
mated, ſo far as that his agnates could ſueceed to him 
they were alſo intitled to take any eſtate whichi belong 
ed to his ſucceſſors. Further, That by a partieular cla 
in the grant of legitimation, james Moriſon was m 
capable * ad omnimodus actus legitimes; in judiciou 
66 rpg judicium, exercendi, dignitatibus, hærediimi 
c bs; terris, c. — i, ſicuti de legitimo. thun 
t procreatus fuiſſe legitimum -fecimus,? 11 &os That 
by this claufe, he was intitled to: — ramen: and take, ande- 
be fwcbortied to by his deſcendents ; and John Nami; 
his collateralheir, muſt; of conſequence, be intitled to ſui 
 cecd, and take, as heir to Margaret Moriſon, thelawiuids 
ſeendent of James. The Lords found, That che lands u 
M.aiſon- Dieu were not the eſtate of James Mariſon, bu 
the eſtate of his deſcendents; and the a of the baſias 
were not, "of the letters of legitimation, 'ingitled;to ſas 
ceed thereto; and therefore preferred Mr Gowdie, thi 
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; Ir. was found, Fhat invafonb aGowy 2 


| What mnders. ſtroke, tho” vrithout 
ä feed a e within the act 1594, Cap. e, 

8 —_ — 
purſuit and defano⸗ their ations. Star, Golf 31. = a 
1673, 'Sleich, During the dependenee of a-protel 
the purſuer, in a quarrel between him and the defes 
der, upon another head than that proceſs, naving throw af 
a lighted candle at him, by which he received no hum 
vet the Lords conſidered, That if they ſhoukt onde fn 
juch practices not to be included in the 0 | 
act of parſiament, but õnly down-right bearing, wound * 
or 5 inſults of this kind would be enen 1 


* 


BATTERY 1 


d that it was eaſy to abſtract from the depending pleag 
{ forge another quarrel ; and that the act was neceſ> 
y to curb the preferoida Scatorum ingenia ;: and alſo 
ling ro mind, that in a former caſe, 13. Nov. 1695, 
r Alexander Falconer of Glenfarquhar againſt Sir Da- 
{ Carnaigie of Pittarrow. It was found, That Pitrar- 
s running. wh his drawn ſword at Glenfarquhar,” 
an iavaſion in terms of the law, tho' Glenfarquhar 
as not touched, nor did any prejudice enſue: There- 
re they found, That this caſe, tho but a lender at- 
pt, fell within the meaning of the act of parliament, 
xd ſo aſſoilzied the defender. Fount. 6. June 1699, Wile 
mſon. The like ; Stair, 13. Feb. 1679, Cruickſhank... 
a battery, pendente /ite, all that was proven for batte- 
, was, that the purſyer, coming to her brother's houſe, 
d deſiring to ſtay all night, he refuſed it, and order- 
| {ix or ſeven armed men to carry her to the miln, 
here ſhe was detained all night, and centries ſet upon 
r at the door, that ſhe might not eſcape, and ſhe diſ- 
iſs d the next day; the act of parliament about battery, 
aking not only of beating, bleeding, wounding, but 
o of any manner of way 3 the aggreſſor might 
criminally accuſed; and the detaining a perſon. is 
rcere privato, without the warrant or authority of a 
dge, being a very high crime, the Lords therefore 
nd, That the detaining her priſoner under centries, 
Il under the meaning of the act of partiament. Fount, 
2. Feb. 1742, Robertſon. -A woman, purſuer of a 
oceſs, having ſtruck the defender on the mouth with 
e back of her hand, but no blood following, the Lord 
nd, That this was not ſuch a beating and invading, 
io fall under the act of parliament, inferring tinſil 
the cauſe. Fount. 18. Jan. 1709, Fea. . | 


ATT OERBT TI TELLICL ISA PRILENASE: 


1 THE act to be under ſtood of the firſt aggreſſor, and 
g che party invaded, in his defence, z, * 
2 dund the aggreſſor, that does not e 4 
few e off the penalty of the act. Stair, firſt agerifſer. 
rom dal... 31. Jan,, Ga, . C5 514 
wy - —_ between Sinclair % Brabſterdorain and 
wo nclatr of Southdun, the Lords afſvik _ pee . 
fin d from a battery, pendente lite, ſome t fon 5 
ding alifications being condeſcended on _ 45 N 
eat a premeditated. intention. in the e 
and | eemplainer,, 


£54 FAT T E R x.: 
complainer, to provoke the other to make the 
ed aſſault upon his perſon. : 12. Nov. 1730. 
THE Lords r. That the beating of · a burgh 
during a proceſs againſt-the town, j 
. In whe fa. not ſuſſicient to infer the penalty oſ 
vor the * di- act of parliament touching battery, & 
rected. ring the dependence of a proceſs, B 
19. Jan. 1715, Town of Peeble 
Taking the benefit of a battery, pendente lite, is a met 
ly pertonal privilege; and therefore cannot be found 
ed upon by the cautioner iu a ſuſpenſion, unleſs he fu 
ſame, that the principal is Iapſus, and that he wol 
other wiſe totally | wes his relief. Fount. wit. Feb. 1 5 
8 220 
IN actions where. battery has intervened,. the L 
decerned the aggreſſor toloſe the whit 
Eft 0 a plea; tho' he had divers-interlacutoni 
battery. his favor, ſeeing the whole cauſe 
not come to a period by ſentence, Ii 
ao. Jan. a Maxwell-Found, That when « 
party invades another during a dependence, decrees 
to be pronounced conform to the libel or ſummons, | 
not conform to the act of litiſconteſtation, if it ben 
rower than the pul, Hare. (moan Vu. 1605 
Strachaen. 4 7 
| THISa of rliamont does: 
has place PA 
fe fir la we ly extend to all — Le * he 
court the proceſs proceſſes are intented. | » We 


Jan. 1673, Swinton. 
I. carried nun. A sis T ER Baving- obtained d 


| cree againſt her brother, for l 
7 . 4 hen bond — but unn | 
giving her the whole claim, 1 

years annualrents being cut off, and the brother hari 
alſo appealed te the honſe of Lords from that ſenten 
and then the ſiſter inſiſting upon a battery during 
| proceſs, which he alledged ſhe could not now recuf 
having made her election, and prevailed in the aft 
| the Lords, nevertheleſs, found, That ſhe might ſtill 
ſiſt in this eomplaint. Fount. 12. Feb. 1713, Nobe 
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BENEFICIUM COMPETE NTIA. 


| FATHER; cannotby our law, defend againſt bis chil- . 

dren, upon the maxim, | hat tens d Laidtum"is 
antum facere poteſt. Gosf. 24. Feb. 1669, an 
our law parents have not beneficium competentiees 5 
larc. W July 1687, Cairns. 8 


BILL of EXCHANGE. 


HE Lords found that Cale bills, Beal bills, or pro. | 
| cepts for delivering the like fun- 
dies, are not privileged: as bills of Money © "the 
xchange for payment of money ; yet on ſubjedt of 
dund them probative, in re mercatoria, bills. 
rithout writer's name and witneſſes, 
d without the ordinary ſolemnities required i in other 
rits. - Forb. MSS. 16. Dec. 1713, Leſly—The con- 
ary in terms was afterwards found; fo that a bill, or 
ecept, for the delivery of fun ibles, is not ſuſtained ſo 
ch as a probative writ. ov. 1729, Bruce. | 
AN obligation to pay 10 ſhillings ſterling. per diem, | 
til the perſon ſhould be provided with 
company in the army, conceived In Nature of a bill 
e form of a bill, found null. Home, 
Feb. 1721, Viſcount of Garnack. “ Sir, Againſt 
* the firſt of Janygry, pay to me or order, at the | 

* clerk's chamber in Muſledurgh, the ſum of L. 100, 
and that as the price of my growing crops: of corn 
© and graſs in the town of M burgh, which are in- 
* ſtantly ſold you at the foreſaid price, by your hum- 
* ſervant,” &c. The Lords found this an effectual bill, 
otwithſtanding it was pled, That it could not be con- 
dered as a proper bill, not being a ſimple acceptance 
df a draught for a ſum of money, but really and truly 
contract of ſale. 6. Dec. 1722, Wilſon.—A bill was 
uſtained i in the following terms: Pay to me or order, 
the ſum of ; and this, with my receipt, ſhall ge 
* a ſufficient diſcharge of all 1 can aſkor claim of you, 
* preceding this ag tho* it was 3 That the bill 

i was 
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Was null, as containing a general diſcharge, ir Mm 
outs to the nature ee a bill; in reſpeRt it it | 
anſwered, That if the bill was the reſult of e. 
reckoning, there could be no harm in ex 
cauſe of granting; and once fixing this point, the ra 
retiring of the bill-is = general diſcharge of courſe, 
rule is, that it cannot vitiate a bill to ſtipylate wh 
would equally follow, tho' it were not expreſſed. 1 
Feb. 1938, Trotter. 5 
THE Lords found, that a bill granted on Genthbe 


4:4 
"4 
78 
i" 
if 
en 
il 


Was not a-legal method oi · conſti 
| Gratuiteus | © debtor legacy, even as far as to 2 
ill null. ſect moveables, in fo far as the hl 


was gratuitous. 13. Feb. 1724, Huttay 
he ſame ; Home, 9. Nov. 1722, Fulton and Clark- 
Found, in general, that a donation cannot be conſtitu 
by a writing in form of a bill. 3. Dee. 1736, Weir. 
BILLS are ſuſtained, tho bearing annualrent from iz 
2 date, r 
Bearing an- Home, Dec. 1 72), Henderſon, 28. u 
 nualrent or pen- 1737, Dinwoodie. 13. Dec. 1738, Uh 
af .. hagie.— But bills, bearing annualreg 
and penalty, are null, becauſe ſuch 
pulations belong not to the nature of a bill. 
In an action of recourſe, at the indorſee's; inſtance,? 
gainſt the indorſer of a bill of exchange that was nu 
as bearing annualrent and penalty; the Lordsfound, I 
the-indorfation being but a relative writ, muſt ſtand a 
Fall wich the bill, and therefore, that the indorſation, i 
wellas the bill, was null and void, and incapable of ſuſtas 
ing action of recourſe, It was argued here, That inc 
tion is a new bill, upon which footing an indorfation 
2 bord has been ſuſtained; and therefore, if the ind 
ſation be regular, action ought to be ſuſtained upon 
tho' the bond or bill, to which it refers, be null; aud th 
- equally, whether the debtor be inſolvent, and 3 
or have a legal objection, and will noe arg 3. 
17780, Thoirs. 


Subſeription 


= 
ing # 


A BILL was found nally, 


ther ſigned by the alledged re 
Fl er be. of his hand-writing, whic gil wy 
not upon the of 1 


ite. W 
2 Ne. nent blank writs, becauſe the 
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awer's name was in the body of the bill; but, upon 
js footing, That a bill is a mutual contract, an or- 
r or mandate by one party, and an acceptance of 
order or mandate, by another, which binds the 
rties mutually, according to the nature of the man» 
e: And, upon the common principle of contracts, 
th parties muſt be bound, or neither, and ſo there 
a be no obligation, unleſs the conſent of the draw. 
be interpoſed, as well as that of the accepter. 6. 
c. 1738, MfRaith. ——In the like caſe, where the 
wer's name was in the body of the bill, but wrote 
th another hand, an arreſtment laid on in the 
'; hands, before the. drawer adhibited his ſubſeripti⸗ 
, was ſound good againſt an onerous indorſee ; for 
re the accepter of the bill was ab ante debtor, and 
er the debt was fairly attached by the arreſtment, it 
d not be transformed into a bil}, to diſappoint the 
ect — diligence. 14. Feb. 1734, Neilſon. 
IT is ſufficient, if a bill s accepted, Ee 
> not addreſſed to any perſon. Hoes; CR EN * 
„June 1727, Grierſunn.. 3 t. 
A BILL is indorſable, tho not 
aring to order. Home, Jan. 1926, 
ichton. 1 , ot 5 5 46 
IN a competition between an indorſee and an arreſt 
, the prior indorſation was prefer- | ; 
d, becauſe bills require no intima- F intimation 
n. Fount. 13. July 1698, Ewing ' i reguiſite? 
Arbuthnot draws a precept on He- ee 
dt, in favor of Anderſon, to account with him for 190 
ls meal, and 51 ſtone of iron, and to fake his receipt 
what he ſnould pay, which Arbuthnot obliges him- 
f to allow to Heriot ; the Lords found, A precept of 
is nature required-intimation; and ſo preferred a ere 
tor of Arbuthnot's, arreſting the ſubject in Heriot's 
nd, after the date of the-precept, but before intimati- 
thereof. Fount. 19. July 1706, Anderſon.— In a 
mpetition between a donatar of ſingle eſcheat, and 
portes of a bill, drawn by the rebel on his factor 
Holland and proteſted. againſt him for not- accep 
nce, which of the two had beſt right to the rebel's 
ect in the ſactor's hands; the Lords found, That 
* creditor, in the bill drawn on the ſactor, and pro- 
n 0 . teſted 


I 
W anting to er- 
dere © 


Co 


_ teſted for not - acceptance, is preferable to the dont 


=— 2 2 eas P * 


| &hird party, and proteſted for not- acceptance, is eq 


- inſtance, againſt the grawer, it was pled, That the 


d an aſſignat ion. Home, 28. June 1727, Grierſow 


Hobvered, The acceptance muſt be pre ſumed of the! 
F vr | Pr” : | 4 F ; 6.2 


— 
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of eſcheat, ſeeing the drawer of the bill was, by f 
draught, denuded of the ſubject for which the bill wy 
drawn, and that the ſaid bill was drawn before den 
ciation, and proteſted before the gift of eſchoat was (elf 
or declar'd. Feb, 1724, Competition. betw en Sten 


o 
£ 


art and Elliot, —A man having drawn a bill upon 
debtor, payable to Ker, and thereafter another bill jay 
able to Parkhill, which was firſt proteſted for not- ac 
tance ; in a competition between the two bills, with i 
ſpect to the ſubject. in the debtor's hands; the Lords pry 
ferred Parkhill, as having the firſt proteſt for'not-accy 
tance: For, tho a ſimple indorſation upon the back ff 
bill, makes a full conveyance, without necgflity of intimy 
tion, a bill drawn upon a debtor muſt be intimated. N 
1737, Ker.—A bill drawn upon a debtor, payable tai 


valent to an intimate aſſignation, and preferable to 
arreſtment laid on thereafter by another creditor. 
Nov. 1734, Mitch Tt w 
© A BILL, drawn payable to a third party, bore hn 

Qaaauſe, This with the porteur's rel 2 
Efe of an fall oblige me to vepay the like Juni 
in dorſation. you or your order, The accepter| 
„5 ving paid. the bill, indorſed the obli 
tion far re- payment; and, in a proceſs, at the indorid 


dorſation was a yalid tranſmiſſion, not only becauſe! 
obligation was contained in a bill, but becauſe all ab 
Kgations whatever, are tranſmiſſable by indorſafion;! 
Indor ſation being N a bill. The Lords ſuſtained! 
. purſuer's title, in reſpect that the obligation to rej 
Was ingroſs'd in the Bill, and that the indorſation in 


+ IN a reduction, upon che act 1696, of Je 
n Late = F, ranted to a creditor, as in prejus 
- Acceptance not of the purſuer, a prior lawful credl 
preſumed of the it was objected, That the purſuer' 
date of the bill, not a prior lawful creditor, being ® 
däͤtitor by bill drawn the ſame day] 
Miſpoſition was granted, and accepted withapt 2 ® 
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te with the bill, being amongſt parties living in the 
Sp The Lords N ſuſtain this er 


n. Dal. 24. Foun 25. Joly 1 Man. 


he Porteur” 8 Action a the Perſon 
upon whom the B is Drawn. | 


THE Lords found z perfon, who ſuffered diy, drawn 
> him, to be proteſted for non-ac- 

-ptance, liable to the poſſeſſor in the Te perſon 1 
uantum he had of the dra wers effefts por whom the 

t the time of proteſting the bill, which . 6l/is drawn, is 

as found fo put him in male fide to pay bound to accept, 
hereaſter to the drawer. Forb. 9 if he is pofſeſi'd 
Dec. 1712, Gordon. Two, in copart- of the drawers - 
ery, Having commiſſioned a factor a- effetts, or - has 
oad to ſend them goods in company, given orders to 

d adviſed him hy their letters, that draw ES him. 
hey would honour bis bills for the - 

rice; and one of the copartners havin in the ordinary 
nanner, accepted the factor's bills, 2 as per advices 
nd the other, r ee for his own part 
he Lords found, the latter ought to have the poſe 
ccepted the bill, and therefore was liable to the | 
vr for payment of the whole ſum. Dal. Forb. DEG 

712, Naughton. 

SEPARATE receipts of Partial paymenti of bills of 
cbange, do not militate againſt poſ- , „ard! 
eſſors to whom theſe bills are after- - 251 A 
ards indorſed. Forb. 12; Dee. 171 Fl 4 "Y a * 
Erſkine. Dal. 24. June 1714, Fair- 
e upon the-indorſer's debt, not re- 
ivable againſt the onerous purchaſer, which holds in in- 
and bills as well as forei jw; 2 rags Dal. it. Jan. 1699, 
Stewart and Gordon. poſſeſſor of a wh to whom 
It was indorſed for value, was preferred to the. indor- 
Jer's creditor, who had arreſted the money in the accep- 
er's hands before indorſation. Dal. Forb. 5. Dec. 1712, 
ome,—A debter. having drawn a bill upon his cham - 
berlain, payable to his na. en and thereafter an arreſt- 
ment being laid in his hands, for a debt due by the ere- 
ditor; in- a competition between the arreſter and an-o- 
SET 7 : oneroum 
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nerous indorſee to the bill, the indorſation. be ing bla 
was preſum'd of the ſame date with the bill, in ordery 
prefer the indorſee, Forb. 15. July 1709, Colvil. & 
Dal. 9. July 1714, Mitchel. —A defence laid againſt 
bill, that it was elicited by the drawer, after he had 
toxicated the accepter with liquor, when the other vg 
inſenſible, and incapable of knowing what he was doing 
and without any onerous cauſe, was not found goud : 
gainſt an onereus indorſee; tho? it was pled, That fog 
and fear, and fuch like real exceptions, are ſuſtained x 
gainſt ogerous indorſees; it being anſwered, That dru- 
kenneſs is but a temporary incapacity, which ought ug 
to be regarded, eſpecially ſeeing it was the accepteri 
own fault, 24. Feb. 1736, Wilſon and Fraſer 1 
charge.npon a bill for L. 40 Sterl. at the inſtance ofa 
onerous indorſee, being ſuſpended, upon this ground 
That it was granted for money won at play; the Loy 
repelled the reaſon of ſuſpenſion founded upon the gam 
act, in reſpect the bill was purchaſed by the. charger fa 
onerous cauſes, and that no evidenee was offered of his be 
ing in the knowledge that the bill was granted for a g 
debt. 26. Jan. 1740, Neilſon. But between the drawe 
and accepter themſelves, where onerous: purchaſers an 
not concerned, all objections and alledgeances are rel 
vant, hinc inde, as in other contracts. Fount. 13. Fe 
1706, Plumer. Forb. 5. June 1707, Boyes. Dal. 1þ 
June 171 4, Arbuthnot. „ 
A BILL being indorſed, not for value given at tht 
ä time, but in ſecurity of debt, was fou 
Bills having excluded by an anterior diſcharge 
no extraeordina> granted by the drawer to the accepitt 
ny privileges, Forb. Fount. 15. Jan. 1708, Cra 
ford. —a bill, drawn payable to a thi 
Party bore this clauſe, This, with the porteur's reti 
| ſhall oblige me to pay the like ſum to. you or your erden | 
The accepter having paid the bill, indorſed the oblige 
| tion for repayment; and, in a proceſs, at the ind 
Inſtance, againſt the drawer, this defence was p 
| That the obligation to repay was of the nature of # 
ordinary obligation, no bill of exchange, and tho inde" 
; ſible, a privilege competent to any ſimple obligation, i 
. was liable to compenſation upon the debt of the cede 
„ The Lords repelled the defence. ' Feb. 1728, 9 
ON * | 
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"HE accepter of a bill of —. 4 dying ſoon after 
ceptance, before any mora was aus hens 
— i fuch a cafe exchange, or re- Aale 4 mo- 
chanige, cannot be due, there being pet fo Mgt 
> voluntary failzie or fant; Stair, Pon Ax. 
July 1664, * | 


\ceepter” s | Recourl bend the Drawer. 


| AN accepter havitg pa paid A bil drawn upon him, hs 
able to a third party, without bear- * 
value in his own hands; the Lords Ma or * : 
owed. his heir action of recourſe for the accedter's* 
eimburſemens, Forb. 4. July 1711, 2 21 
unningbam.— The like;-Forb. 10 10. expreſſed. | 
uly 1732; Wilſon, © + + * | 
THE porteur of à bill of . having indored | 
e ſame before acceptance;- and the 
— having proteſted for not- ac Aeceptance 
eptance, it was accepted by a third % a third party © 
arty, upon advice / from the draw- ph whom the 
but the acceptance was in theſe 22 was not 
erms, Accepts for the honour f the * drawn. 
rauer and inior er. In a- proceſs of . 
ecourſe againſt the indovſer;. the drawer being * | 
upt, it was objeftet; That for ought appears, the quali- 
y might have been added to the proteſt after the draw - 
r was broke: and that there is no means to prevent 
b fraud, otherwiſe than by taking a dorument at the 
ine of acceptance; and like wiſe at the time of payment, 
at the acceptance is in theſe terms. The Lords found, 
That a proteſtation was necefliry at the acceptance and 
ayment of a bfll, accepted and paid by a third party for 
he honour of the drawer” and indorſer, expreſſing the 


ew quality 'of the- acceptance; and therefore faſtained the 
ſee defence, and W Dale: ere bet Dee: 1703, * 
nech Irſtairs,* 

f a 

1 Poſſeſſor's 8 eco : achat the War, 


2 VALUE is is preſumed to have been given to the” draw © 
ug O-37 7 er, * 
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er, by the party in whoſe favor it is drawn, tho' it bs 
33 not value received. Forb. 19, May 

Value pre- 1707, Scot. Bruce, 23. Juiy- 1: 
ſumed given to Ker. — The ſame holds with regard 
the drawer, by an indorſee, who, upon getting ty 
the perſon in bill indorſed. to him, i preſumed # 
.whoſe favor the have given value for the ſame. Bua 
bill is drawn, 11. Feb. 1715, Auchinleck—— 
+5 - like, with regard to the poſſeſſor'of 
order, bearing, To deliver to him a certain fu 
« and take his receipt.“ -Forb, 26. Jan. 1/709, Svi 
ton — The Earl of Forfar, -July 1715, drew a py 
cept upon the agent of his regiment, of this tenor: 
« to Agnew, or order, the ſum of L. 111 Sterling, ox 
« of the fir(t ſubſiſtence you receive for me, which tl 
« become due eight months after date. In a proceſid 
recourſe, it was faund, That this precept, tho” it-didnd 
bear, yet preſumed value. June 1731, M Dowal. 
| „ A BILL, drawn payable to a cred 
TO: tor, not bearing value eee of him, 
72 Aitor underſtood to be in ſatisfaction n 

"as tanto of the debt, and not pr 

that the creditor gave preſent value for it. Fc 
19. July 4pu%, e . all 
A PRECEPT, for victual upon tenants, with 2 
| ceeipt conform, found obligatory againk 

The preſump: the perſon upon whom it was dra 
tion has not for payment of the price, tho" net 
place inprecepts + demanded for 16 years thereafter; 
for victual, gc. for it was | reſumed, that value was nd 
TO given when the precept was granted 
it bearing no ſuch thing. Gosf. 9. Feb. 1672, Merchiſtos. 
THE poſſe ſſor of a bill, proteſted for not-acceptancy 
woas denied recqurſe, not having tins 
Bills muſt be.. ouſly acquainted the. drawer of ths 7 
negotiated. - fame, and the deſigned accepter broke: 
in the interim with the drawer's' effetts 
Forb. 10, 2t, and 28. Feb. 1710, Miln.— A fortiori, W 
Vas denied recourſe, who had not ſo much as proteſtedi tr 
for not- payment, nor done any diligence- againſt be 
perſon drawn upon, till he became inſolvent. Fork 
10. July 1706, Brand. In an aQtian of recourſe ogaint 


* 


BFL Lor EXCHANGE 16x: 


e drawer of an inland bill, recourſe was denied to the- 
editor, thro* his want of duly negotiating his bill, 
being found, that por teurs of inland bills, are ſubjected 
> the {ame neceſſity of rigorous negotiapion, that por - 
urs of foreign bills are. 9g: Jan. 1738, M*Kenzie. 
Recourſe is {till competent upon a bill, rthe' not duly. 
gotiated, if the drawer cannot ſhuw, that he. had ef- 
(ts in the accepter's hands; for, in that caſe, nihil- | 
Vi d:eſl, Feb, 1731, M*Kenzie.—Or, if the perſon: 
pon whom the bill is drawn continue reſponſible. Forb. 
. June 1706, Swinton... 5 5 OR 
PRECEPTS upon chamberlains, or others, granted to 
reditors, bind them not to the for- 8 
zalities of preſenting, proteſting and If. the ſame 
timating, neceſſary. in formal bills, hold in precepts» 
nd in exchange and trade between granted to ere. 
zerchant and merchant; Dirl. 27, July difor: 2. 

666, Newburgh. — The contrary at- | 

rwards found; Forb, 20. Dec. 1711, Leven. | 
| A BILL. was regularly proteited for not- acceptance, 
the term of payment, and the fame + 2 
timated to the drawer. The day af- I bat under 
r, the perſon upon whom it was food ſufficient! 
rawn, accepted the bill gaalifcate, megotiation. - 
ayable at the diſtance of 14 , —CẽÜs;, ,, , 
d, aſter elapſing of that time, à ſecond proteſt was 
ken for not- payment. In an action of recourſe ir was 
bed, That this indulgence of 14 days to the debt-- 
, muſt turn the riſque on the purſuer, and bar re- 
urſe; becauſe, by that delay, the drawer's hands 
ere tied up from uſing meaſures to recover bis debt. 
he drawer, not withſtanding, was found liable. Forb- 
Nov. 1705, Brown. But this caſe was with rela- 
to an inland bill, the rules of negotiating - which 
ere not then well: aſcertained, and the bill was for 
{mall ſum. Found relevant to. infer recourſe againſt 
e drawer, that the bill was timeouſly proteſted, for 
t-payment, againſt the accepter, and the proteſting: 
ttimnated to the drawer, tho', thereafter, the porteur 
ok aſſignation to an infeftment of annualrent, in ſecu- 


y of the debt contained in the bill, which Was a tranſ· 


2 
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ation for the common benefit of both drawer” and pod 
teur, and could not therefore bar the action of recourlep 
once eſtablithed by the due "negotiation of the bill. Forks! 
7: 'Fount.- 8. Feb. 17f1, Nicolſon.—— In a * 
of recourſe, it Vas objected, That the purſuer had failed? 
in the negotiation, having neglected to preſent” the bill 
for acceptanee, a long white after R was delivered 1s! ira 
Wim. -Anfwered, The bill, being drawn payable up 
+ certain” day, us regularly preſented for aceeptand Naz 
upon its falling due, and a preteſt taken for 'nor-pay® 
ment. The defence was repelled,” and” no neceſſity; 
found to preſent the bill before the day of payment) 
Home, 16. Feb. 1947, Ferguſon; — A bil, payable 1 
fight, of days after ſight; requites not the fame fi 
gorous negottation With bills payable at a certain dy? 
fuch a bill" is deſigned for the benefit of the holder, dus 
he may call for the money as his exigences require} 

and ſo a 1 power is underſtood + given hi 

to preſent the bill ſooner or ter. On this account}! 
'recourſe: was ſuſtained on a bill payable fourteen day 
after ſight, tho*, had it been preſented for acceptance, 
by the courſe of poſt, it might have been exigible fou 
days before the aceepter broke and went of; wheres, 
by the holder's delay, it became not due till" afper * 
bankrupicy. 7. Feb. 1735, Gordon. — Bur, on « reclaim 
ing petition, the matter was * noma 8 J 
ONE at Edinburgh bought a bill upon London, pay”; 

bene en be correfondent at” But 

- Excuſes fer who actidentally happened, at that! 
failure of nego- time, to be abroad upon a voyage 
Hation. and, before his return, the Locke! 

maerchant broke, and fo it happened 
that the bill was ndt negotiated : yet recourſe was it 
itained againſt the drawer; ſeeing here the porte 
Was guilty of no fault or negligence: Stair, 1. July 
Dirl. June 1676, Wallace — Tie ſufficient to bar re. 
courſe upon a bill, that the not- payment, or not · actef 
rance, was not duly notified to the drawer} and the | 
ledgeance was not found relevant, that he heard of tht; 
ſame from third parties, ſeeing he was to rely upon i 
notification from the porteur himfelf, or by hir order. 

Feb. 1731, M*KenZte,- $*37£:3 „ „„ 1 
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IN a proceſs of recourſe, it being objected, That the 
xurſver had failed iu diligenee, in ſo faorrr — 
he had given the debtor a long day to Effet? ne- 
ake payment; Anſwered, Non rele- glecting to ne. 
-at, unleſs it be inſtructed, that-in the gotjate, © 
aterim, the accepter broke wkh the | 
irawer's effects in his hands. Replied, Porteurs are 
zound to ſtrict diligence, and the leaft failure turns the 
hazard entirely upon them. It is ſufficient therefore to 
ay, that if the accepter had not made a delay, the draw 

r might paſſibly have recovered his money. The proof, 

n ſuch a caſe, would be difficult, if not inextricable 3, 
nd it would be unreaſonable to lay him under this bur- 
len, where the fault was the porteur's The Lords aſ- 
oilzied from recourſe. 18. Dec. 1729, Flower,—The 
ike, where the porteur had failed to intimate to the 
irawer the diſhonour of the bill; Vid. 12. July 1729, 
Ferguſon, | | rh SIN 1 


Bills, by the Lapſe of Time, loſe thelr 

b 

A BILL being ſuffered to lie overy without any dili- 

pence thereon for payment, during five 

years, the Lords found, Fhat the indor- Bills, by the 

ee was only to be conſidered as a com- /apſe of. time, 

on aſſignee, liable to the exceptions Joſe their extra. 

ompetent againſt his cedent. Dal. ordinary privi- 

Bruce, 18, Feb. 1715, Murray.—The ſeges, and come 

ke; Dal. Bruce, 19. Feb. 1715, Dou - 70 be of the na- 

glaſs.— An inland bill having lien over ture of any com- 

hree years, without proteſt or other mon obligation. 

lligence upon it, compenſation, upon 2 

the debt of the indorſer, was found competent againſt. 

the indorſee for an onerous cauſe, in reſpect it was not 

judged for the benefit of commerce, that bills not pro- 

efted in three years ſhould be better than bonds; or 

that bills, which can eaſily be forged, ſhould ſtand out as 

ating ſecurities; , 6. Feb. 1719, Farquharſon.— But, in 

2 parallel caſe, compenſation was not ſuſtained. where 

the bill had lien over but two years and eleven months. 

- Feb. 1728, Grierſon.—A. bill. having lien over be · 
Jo weep. 
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tween five and ſix years from the termof paymans » With 
out diligence, and thereafter indorſed, it was found ij 
- have loſt the privileges of a bill of e e, and 
the indorſation imported only the warrat dice of a 
ſignation; and therefore, that recourſe, was. ne compy 
tent thereon. Jan. 1729, Hedge. 
. THE Lords ſuſtained action upon a bill of exchangy 
l tho? it had lien over near 20 yeang 
by they loſe their but here the purſuit was . again 
ordinary. privi- the accepter himſelf, acknowledgup 


teges, and ceaſe his ſubſcription, and offering vo ohen El 
fo be proba- tion againſt the bill, except the length. 
live by a longer of time it had lien over. June 17% a) 
lapſe of time : Hedderwick.— In a proceſs of r: 
. .. eourſe, at the inſtance of an exec, 
Who, er the bill had lien over 23 years in th i 
defunct's cuſtody, ptoteſted the ſame for not-acceptanay * 
the drawer had nothing to ſay for want of due negotii il, 
on, becauſe the deſigned accepter was ſolvent; but ly: at 
pled, That the bill was null upon the act 1681, * ay 
g writer's name and witneſſes. He allowed, that lle 
are excepted out of this act by euſtom, for the bebe Cob 
of commerce, and by analogy to the laws of trading wi - 
tions; but then the exception ought not to be abſo | ill, 
it ought to be no broader than the practice gf other uy fre 
tions wil ſupport it, from whence the exception i a: 


pied; and there ib no trading nation in Europe, wh 
there is not 2 limitation upon the currency of bills, 
ſome five years, in ſome-{ix, in others ſeven, but 
one goes the length of twenty, The defence was rey 
led. 5, July 1 734, Þ Reſick of George Swan. ei 
| ILL is good; o dirested ta a 
; Later deciſions. As eee and robthers as cautionay 
Home P. 324. Hill, er. dee 
And, action lies againſt one Wh 
as cautioner. Fa. Col. vol. 1. . 1397 eke, 
Nov. 1753. 
A BILL, bearing annualrent! from. the date 10h 
| term of payment, Was found good. Home, p- 1 
Shaw, 10. Jane 1743.—The like ; Home, 2 019. 
der, ro. up F744. : The contrary. was found | 
Col vol.-II. p. 94. Douglas, roy 15. e 1 


D the cti che hich i 
ES the. objection to A REN 
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ciſſon, in the cafe Lauder above noticed, proceeded, 
here was an objection to another bill, that it bore in- 
reſt from the date, untill paid. The Lords repelled 


1 — : : * 9 1 A 


ebt to be juſt. Home, p. 419. Lauder, 10. June 1744. 
ee Rem. Dec. p. 74. 9 Dec. 1743, Drummond. ' 
A BILL, bearing annualrent and penalty, was ſuſtain» 
d; annualrent having been paid ſeveral years, and the 
ebt not denied. Fac, Col, vol. II. p. 369. M*Lachlan, 
Jan. 1% i 1 . 2 
ROBERT TAYLOR writer in Hawick, having uſe 
wr L. 29 Sterling, which he knew. his awit Jean 
aylor had in ready money, and chuſing to hide the 
borrowing from her to whom he gave himſelf the 


udhope to act the part of the borrower. Robert 
udhope accordingly got the money, and granted his 


arch 1744, Which Jean Taylor delivered to Robert 
aylor, who was her ordinary doer, to be kept for her 


Kobert Tudhope delivered the L. 29 to Robert Taylor, 
nd took his bill for it, of even date with the other 
ill, and payable at the ſame term. —Sometime there: 
fer, Robert Taylor, preſſed by Thomas Turnbull mer- 
bam fm Hawick, for payment of an accompt of L. 19 


* 


tor but his aunt's bi, which remaining blauk in the 
raw er's name, he filled up his own name as drawer, 
nd indorſed the ſame to Turnbull. Diligence upon 
his bill againſt Robert Tudhope, obliged him to bring 


= —_— - 
> Su * 


=. 
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he chunter- bill granted to him bx. Taylor, as a ground 
f compenſation, which, in this caſe, he inſiſted 2 55 
0 be gud againſt the indorſee as well as the indorier, 
ind, in ſimine, the follow ing fact was aſcertained by the 
harger's acknowledg nent, that the bill was indorſed 
o him for payment of an accompt of L. 17 Sterling, 
ue to him by Taylor, made up partly of lent money, 
nd partly of goods furniſied ; and that he was to ace 
bunt ro Taylor for the ſurplus of the bill when recei- 
ed. The Lord Ordinary having'repelled the ground of 
ompenſation, and fouyd the letters orderly * 


e objection, in reſpect the defender acknowledged the 


irs of being a moneyed man, prevailed upon Robert 
il, dated 29. March 1743, and payable the 29. off 


Ie with her other papers. The moment ſhe was gone, 


tzrling, could find no other fund for ſatisfying the cre- 


ſuſpenſion before the Court of Seſſion, founding upon 


1 
: 1 
3 
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ed for L. 17, to which extent the indorſation 
for a valuable conſideration, the ſuſpender ſubmim 
the following reaſons to the court, premiſing, Tun 
diſtinction ought to be made between a bill is re muy 
catoria, where three perſon's are concerned, and a 
between two perſons. The former, by ſaving the cu 
riage of money from place to place, had great reſpe 
paid to it, and was intitled to extraordinary privileg 
The latter, a more dangerous ſecurity than a bond, a 
anſwering no end of commerce that a. bond did not ay 
ſwer, was intitled to no peculiar privilege more tha 
a bond; and, if compenſation be \ ay againſſ an ous 
rous aſſignee, it ought to be equally good againſt 
indorſee of ſuch a bill. A bill of exchange, .payabley 
a third party, Was conſidered in law as a bag of-monef 
which paſſed freely from hand to hand, without u 
impediment, Thus it was eſtabliſhed in practice, thi 
compenſation upon the debt of the. indorſer, did wt 
meet the onerous indorſee to a bill of exchange. I 
no ſtatute, nor no deceſion had ſaid, that a bill, -betwee 
two perſuns, which could have no other effect thavy 
be a ſecurity for debt, was endowed with the fant 
. So late as the year 171 4, it was doubt 
the Court of Seſſion, whether inland bills of exchang 
were intitled to the extraordinary privilege of barruf 
compenſation ; and it was reſolved in the affirmatin 
upon the report of trading merchants, ho all teſtiſa 
that it was the conſtant practice. This happened i 
the caſe of Fairholm, 24th June 1714. At that tink 
there could not be the leaſt idea that a ſecurity for wal 
ney, in the form of a bill, was intitled to the ſame a 
traordinary privileges. The Lords, at adviſing, gw 
very different opinions upon this caſe. Arniſton de 
red ſtrongly for the diſtinction between a bill of «# ndi 
change, and a bill, choſen in place of a bond, to vouch une 
debt between two perſons. Tinwald thought, that# 
bill, containing a diſtant term of payment, was ſea 
intitled to any privilege, klchies was of opinion, thi 
where a bill of exchange was indorſed for ſecurity ei 
debt, the indorſee was not tntitied to any privileg 
But he obſerved, that the bill in the prefent caſe iche 
indorſed for payment of the L. 17 Sterling, which. om 
ſtrictly an onerous cauſe, and the ſame as if the 1 ot- 
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ion, But the reſult was,” to adhere t the Lord Or- 


. IERGTRC=x to dhe in- 
. 1 ; 


ths after the term of without @ny dili- 
rence done upon it, was found ſubject to com 01 
ac. Col. vol. III p. 1 74, Scougal, Feb. 62. 
A HUSBAND, when on deathbed, delivered two 


TEES BE SEDB 


intent now ; the-Lords found, That this was an abſolute 
Jonation, and that the bills was properly conveyed to his 
ife. Fac, Col: vol. I. p. 93. Barbour, &c. 8. Feb. 1733. 
The objeRion that a bill was granted on dearthbed, 


s& TR 


ame ithout value, in order to conſtitute a legacy, and that 
vid was not ſubſcribed by the drawer till the zcoep» 
ng 's death, is not relevant againſt an onerous aſſignee. 
rig al. Col. vol. III. p. 149. Shaw, 24. Nov. 1761. | 

ive A BILL of exchange muſt be proteſted for not ac- 


ptance, on or before the day of payment, otherwiſe 
ecourſe is Joſt, Remark. Dec. p. 70, Homes p. 386. 
July 1743, Ramſay, The like, altho* porteur con- 
nded, that the intended accepter had not value of 


ted the bill, even if it had been duly preſented; and 
hat the indorſer did not ſuffer any ice from the 
ndue negotiation. Fac. Col. vol. I. p. 257. Hart, ar. 
une 1755, —Recourſe was refuſed on a bill proteſted 
the day after the laſt day of grace, cho“ no damage 
fe from the delay. Fac. Col. vol. II. p. 229, Tod, 12. 


EAA 


2 
— 
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retionary power, as to the time of preſenting. Fac, 
ol. vol. II. p. 355. Andrew, 21. Nov. 1759.—If the 
honour of a bill is not 
ompetent, altho* the bill be timeouſly proteſted for 
ot-payment, and altho the 82 drawn —_— has no 
vor. I, eflets 
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had paid the L. 17 in ready money for the 'Indorſa- 


f 
tel 

ty in „ the ground of compen- 
tier — fe mn ä arc al 
bg A BIL conveyed payment of a debt 
4 ae or peymonto x oo 


— 8 Fac, Col. vol. II. p. 13. 
* 9 7. an. 1759. But this back-bond Was found 
JOC again the other creditors: of the 4ndorſee, for 


4 BILL, indorſed, which had lain over for TY 


ills, indorſed blank, to his wife, ſaying, She would be 


7 drawer's in his lids; that he would not have ac- 


uly 1 758.— The porteurs of bills at ſight, have a dif- 


notified, recourſe is not 


— — — —c — — — 


—_— A PER 


—_ * 
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23906 BIEL 6&f EXCHANGE. 
effects of the drawer's in his hands. Fac. Col. vol. IH. 
86. Fairholms; Cc. 23, June 4761--—Recourſe'was found 
competent on - a- proteſt duly notified, tho the bill 
and proteſt were not returned ill 39 days after he dif; 

honour. Fac. Col. vol. II. p. 30. Hawkins, c. 33. 
June 1757.— The like, with regard to a ; 
note. Fac. Cal, vol. II. p 488. Coats, C. 18. Den 
1760.—4 pill, indorſed in Wren ity,” does not requm 
7 , TIE m ar- 1 P. 3 eee . 
an. 1-7 . 5 
THE drawer's name may be filled op in pe bill ben ö 
in his on cuſtody, at any time before it ig. produced 
N Fac. Col. mar i 35 | 

July 17 1 5 %% . 74 n 

IT is ſufficient to frpert bills, ügned by kai by 
the party acknowledges they were truly adbibitel | 
Fae. Col. vol. II. p. 498. Shepherd, 19. Nov. 1960, 
_ Þ. ACTION was refuſed on a bill which had lain over 38\ te 
years. Fac. Col. vol. I. p- 1 47. Lookup, 20. Feb. 17 to 
The like; Fac. Cal. vol. II. p. 28 1, Wallace, Ec. 9. Jay; 
1739 and, on a bill which had lain over 27 ven, 
Fac., Col. vol. II. p. 425. Stewart, 18. July 150. 
ACTloN was ſuſtained on à bill after the elapſe d 
21 years, the accepter bei ee the ere, 
not. denied. Fac. Col. vol. II. p. 1 10. Hamilton, 1a 
Dec. 1757.— The like, as to a bill that had lain over 
ſome months leſs than 20 years from the term of pay. 
ment. Fac. Col, vol. II. p. 314. Fraſer, 22 Feb. 1759. 
— The like, w Where a bill had lain over 19 years, 
drawer making oath that the contents were ſtill har 
Fac. Col, vol. * P.. 448. Pri le, 18. Nov. 1760. * 1 
BV the late ſtatute, 120. Ces. III. cap, 72. for 5 
dering the payment of the creditors of inſolvent debt 
more equal and expeditious, &c, Promiſſory, notes 15 
put on a footing with bills, as to diligence, intereſ, 
indorſation and the privileges of indorièes.— And it i 
provided, That bills, and promiſſory notes, ſhall not be 
effeCtual to produce diligence or action after ſix yen 
from the term of payment; the ſix years to run from 
the 15. May 177, as to bills or notes of a date * 
16 that day ; it being ſtill competent to prove, that the 
-debts are reſting and owing, by the oath or writ 4 
the debtor. Bank-notes, or poſt- bills are e : 
are the * * the creditors minority to, be m—_ 


pu 


FFF SAF N 


I. AN Ek WRIT. tyr 


teſted within the days of to preſerve recourſe: 
but it is ſufficient if the diſhonour is notified within 14 
days after the proteſt; without prejodiee to the 'notifi- 
cation of the 'diſhonour of foreign bills, within ſuch 
time as is required by uſage.-Sum mary execution by 
horning, or other dili „ ſhall paſs on bills, whether 


for non · acceptance, and on promiſſory notes duly 

fiated, not only againſt the ers or granters, 

likewiſe againſt the dfawer and aFindorſees ointly arid 

ſeverally, except the indorſation be qualified to be 

without recourſe, Sum execution ſhall-be- compe- 

tent to an indorſee, tho? the. proteſt has not been taken 

in his name, and the? the bill be not reconveyed to 

him by indorſation;" if he produce a receipt for the va» 

lue by act of honour, ' or- miſſive letter from the pro- 

teſting indorſee, mentioning - the diſonotir. The act 

to be in force only for 'ſeven' years from the 15. May 

1772, and to the end of r ſeſſion of 1380 

lament. 

BILLS bars eee See A Abe. OILS 

BILLS' fall 2 theiaft ena, fon ener See * Dankrupt. 

BLANK ll. $0 

AS to — . Se Solidomn'& 

pro rata, 

BILL probative of its date. See Proof. - 

w L Neue on deathbed proves . its onerour u eauſe 
reef i11111t:þ 

INDORSEF's 1 ino „ exceptions. ET 

Bona & we ore _ 7 ru. 


B L AN EK WR IT. 
G of all exceptions competent ar- | 
the time ; and therefore, it was found, f „Gee 
hae compenſation could not be . blank bor * 
againſt à poſſeſſor of a blank band, Plies arenunci> 
— 5. debt of the creditors ation of all en. 
Stair, 27. Feb. 1668, Henderſon. 'ctþtious cm- 
In like manner, a bond granted for e 
* of land, blank In the ere: Jt" 


3 > . 


Sow. cs... 
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gited —Inlan® bills and -promiſſory notes muſt be pro- 


foreign or inland; whether accepted. or proteſted 


(ANTING abort bpm 


12 2 | Autor v 
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+ A BLANK WRIT. 
.Citor's-name, out of the hand of the | 
was found: eſſectual; and that the granter could or 
payment, upon an alledgeance.,. that incumbrances ve 
not 2 . Gosf. rg. Dec. 1676, Grat. 


THE granting of a blank bond, ſom | 
But not 0 2x- to be * . all grounds 1 
veptions after- compenſation, competent to the debiy 
awards. eg" before the granting ofthe bond; hau 1 


| ing. for thoſe emerging thereaſter. Han 


| (Compenſation) Jan. 1687, Gran) as 
Blank bond re- 0 BLANK bond requires intimatios; 70 
ſuires intimas» and all exceptions emerging between 
lian; and all the date of the bond and inti 

exceptions . againſt the cedent,. will be ſuſtained þ 
ing, be- . Thus compenſation" 

tween the date was ſuſtained. Harc. (Compenſation)” 
of the bond and March 1684. M*Culloch. —The like; 
 intimation, will June. 1733, Baillie. —An arreſterws! 
c- againſt | ends to a party whoſe name ws 
6 affignee. _ Jup in 2 lle bond f ſeolng tbl 
ling up was not intimated to the deb 


before the arreſtmeũt. Newb. Stair, Gilm. 1 T. Now 
$, Tater eo” 
- *Fount, 


1665, Teifer,—Again ; Stair, 1. Dec. 
dem. The like ; Stair, 18. Jan. 1668. Br 
11. Feb 1697; Campbell. —Sce allo Dur. * Fed. 16} 3 
Crawford. 1 
Ir a blank bond is lying by the the creditor at in dud 
| no perſon has a right to fill op li 
"Blank writ name therein but ic muſt be confirah/ 
Hing by credj- ed as'in bones defuntt Steir, 3. Ju 
tor at his death. 1680, Buchannan. Goal, 3. Feb 16% 
Kinghorn. in a reduction at d add 
inſtance of the neareſt of kin „of a diſpoſition uni 
bonorum, in favor of a ſtranger, the reaſon infiſte# 
on' was, That the diſpoſition had been ſi ned blank 
and probably taken out. of the defunct's after bij 
deceaſe, by the lady in whoſe houſe he died, and tit 
e 
Lords, before anſwer, ha allowed a 
bation, it came out, — diſpoſition was not . 
up till after the granter's death, and therefore they re. 
duced the ſame ; and tho the lady deponed ſhe had W. 
_ or: es — y_ a mandate, 2 morit 


5 L AN. ur. 1 


tor; latoris; yea, tho he had filled it up after his ſick» 
ea, ir was fill reduciley,ex,bapite-le/h . 
* dec. 1097s e 18 412 — 


* | + 8 Wah 135 A 178 oats LAI Fo 
ct THE Lords futalieds bl aul don, tho? it was not 
are livered-till after tlie 25. act part. 1696 becauſe it 
m as ſubſcribed befotw Ul lg: de. Ford. 15. March 
0, 707, Leven. ' nm.. * — 6 WITT 
een THIS act extended to 4 dilpoſict of tailzie, blank 
ood ly in the ſubſtiration, {o as do anne tha tune 
Fr on, tho afterwards filled up ace ding to the diree- 
wa 'of the tailaier;”* Home, 13. Jely 472% Cömpot 
1 ior Kenedy of Culzenn with Arbuthnor.') :.. 
0:88 4A BILL being'drawy blank: in the creditor's 
e Lords found; ' fucti-billk fall within e 
the ſaid act: and chat tte bill was null the exceß- 
on in the act deing only concerning indorſations. Fount, 


3. Forb. 9. Feb 1/1, Brand. A bill, taken N 
the bearer, found nul} upon this att . 1730, 
Wxecutors of Major Robert Makin ef Mb 5 28 

IN the reduction a a 'bill, upon the act 1696, 4s 1 | 
ank in the dra wer's name when accepted; and the 
me being referred to the ereditor's, oath; mag, aw 8 
That the: dill was left dlank in his hands; a | 
th few therein men- 


bed [hp ove ors, WE 
te creditor's name be inſerted. 3 delivery; and . _ 
dme of the Lorilewens; oft opinion, That by this' was. 

eant the delivery of the deed itfelf, which would. 
ake the bill, in this caſey null; but it carried to ſultairy 
e bill, becauſe, in the eye;of law; it was not confls, | 
ered as a delivered eoidont, until the money was ad- 
anced, at which time; and no ſonner, did cata 
be a jus Omen 9155 Fe OO 410 
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1 quiere ee. 2 


from his office. 


He ee, Lords 
| Hare, (Rants Cantioners) . E F. 
eee 


ter havin 
: heirs of 
eg 


| 1 the Pester .. e 
fame to the ſubſtitureg, there being no heirs. of the mi# 


n ofy Tei wors! 


fide, to correſpond — 
ber and the. d purſpe 


eu 13 Feb. Dur. 
he Bke ; Dur, 13.70 1037, L 
+ difponed = 

8 Tala 
e 
Leerer pr 


e to reſimd iq 


. for ae as 
* knowing 


FFA FSS FE RU loo [er ur rr rr Faser 


” , "2 
ſenger ne -capting. 
for: gebt, after; — belt, upon a: hilf laky 
* obtained by the priſoner, alfhe- ;he-was in 1 thy 
meſſenger's kands before the fiſt was: imimatetor 
| but the meſſenger, in,reſpedt-of his bil i 
2 juris, was nat found liable to pay any expe, 
cos to the priſaner on account of hia ſugarceratn 
Forb. 27. July 1770, Lamb.—Magiſtcaten were found) 
liable in a ubſidiary action for the debt; having refaſadj 
the ee their priſon, the T0 
a meſſenger, id virtue of a-caption.* | 
ns excule, that an atteſted double of a 
pede ſuſpenſion was intimated to them in af — | 
debtor, for they ought to have regarded mothing bat uy? 
- original ſuſpenſion itſelf, — 3. Dec i doe. 
zie It 9 5 — fr nitionsthak ae yell 
tempt or "ingratizude,. — 1 ! 
AA xelict, havingconfirmeds . f 
and upliſted her. third of it; which-the right #j 
do, the heir'a tutars were ſoumd liable ſor the ſame, 
negligentiam, in not purſuing for — Spd — 
rattia Jerks, n. nog arts . 


For 1 infers, bo- 


e 
iſtrates. Font 15. Nov. 167 Williamſon Found 
tho! 2 wife was acceffory. to a ſpulxie commit 

by her huſband, yet after his deceaſe ſne canant be p. 
ſued for the ſame. Bal. (Huſband). 9. Nov. 16% 
Crichton. Mait, 27. Nov. 1566, Bryſon. As alſa 
found, That altho' a decree, of ſpulzie and ejection wu 
obtained againſt a huſband and his wife, as Joie actom 
yet that it could receive. no execu ion againſt the wi 
or her executorz. Bel. aye) IF March. 150 
Wardlaw. 5 F e Vine HH 1 
a TENANT, Ae fark: \his-tack-20 retals" 
dais rent for-intereſt dus to him, 28d 
FF deviſe en. the eſtate having afterwards been ſed! 
(3107 45461147, queſtrated, at the inſtance of xeal crew! 
Lal _—_ 


zom & MAL & PIDES: 


r c — — ar ü to 
ſul⸗ e 
. . —— to poloſe-tn> 
4 Si: ciſpoſition, and continuing, after it was ſequeſtrate, 
Che, t the inſtance of the 8s creditors, he not ha- 
om, by the factor, 'was found in bone 
1000 en Pale, vol I. 5. r7. Creditors of Buckan- 
by? n, 7. Dec. 1744. | : 
#8 4 PERSON en to fubjeRt on a title of 
e 7 — da found accountable, was- 
the 3 i not Halle v6.arcount by r Pals. vol. I. L of 
b #8. Dick, 7. 1748. . 
er. A BARON, holding eta fiftiettoniere; having; fed 
e place to which he had no'right, was found to have 
(te 1 bona fide 2 Fal vol. Jy kt . * 
why ell of lands, cow deans: dere ße, deirkig 
0; ſeparate reddendo for ſtock and teind, and under the 
4 wen of ee eee of « porith, within 
th" 1 they once lay, tho now „Vas found to- 
7 e no bows fide of the reinds againſt the mi- 
ter ſuing for arrears of ſtipends, there having been 
oy! — fl a former heritor, wherein this heritor was 
for yyed as . — who-alfo had the te inds diſponed 
be; hn, with ene from: fact and deed. Pale. 


IF]. II. p. 260 Beg, 2. July 1751. © 

* THE lands and . of Kerſland, with the eis 
(par ſonage and vicarage thereof; were brought to a ju- 
4 cial fale, before the Lords, at the inſtance of a cre-- 


* 


LN 


r upon the eſtate, by an ication, which 
ped both lands and teinds; and William Blair of that 
Ilk, was called ds a defender in the proceſs ; and, in 
he year 1738, William Scott of Bavilaw, became pur- 


= 
S 
. 


ry, ser of the lands and teinds, as expoſes to ſale before 
* heir Lordſhips, Capt. Hamilton Blair of Blair, as pa- 
rr and titular of the teinds of the pariſh of 4 


vithin which the lands of Kerifind *, brot 
lon againſt Laurence Scott; ſorr and Heir 
800 , the purchaſer of Kerfland 
8 — — 


P CO 


1414 


A 


— it was er RY efer 
2 10 under which: —— ſale —.— 
hy te —— parſonage and vicarage, . 
.:Jands, and the decree of ſale adjudges EY 
the purchaſer, the lands, Wu the teinde, p 
and vicarage ; and therefore, had ho continued 01 
ſeſs the teinds, under this title, for ſarty e 
baye acquired an abſolute ri ide ten 
preſcrigtion : and, as the defender has 
_ .teinds for 12 years, before the date * ron 
+ intitled to phead, that he is a hen fide , 
- that they are frustus bona: pereegti «ut conſun 
more eſpecially, that the purſuor s. Wut | 
Ted in the proceſs of ſale, 3 during A dependoan 
t years, made no claim. to the teinds;” bunt allo 
chem to. be. uplifted with the ſtock, and applied for 
ment of the, creditors. . Anſwered for th punſuer, i 
- impoſſible to plead a bona fides without, 8: titles fur 
_ .contrary to the expreſs tenor of; the title. In thivay 
the teinds could · not be ſold, pocauſe- n mn 
title to the teinds in the perſon of ihe common 
and the creditors only ed, that the uſbal value fh 1 
be put upon the heritor's privilege of purchaſing his 
5 wing, as appears from the firlt article, af roup. 
William Scott, the purchaſer, well underſtood t 
94 teinds did not fall under bis purchaſes 


(5 


appears 
a petition, given in-by him to the court. relative t of 
urchaſe; and as to the adjpdication upon which t 
ale proceeded, wherein the teinds are comprehende 


| it is only conveyed to Bavilaw for ſecurity of wel 
ſe, which was not of. the teinds, but only of the' 
lege of buying the teinds, and ſo far be has ig 
Fs adjudication, and no farther. The decree 4 
his cardinal title, and beyond it he cannot plead a Ml 
Ade poſſeſſion. Replied for the defender, The art 
of roup, referred to by the purſuer, proves m 
creditors had not 5 —.— a: ſuſſicient title ta 
te inds in the common debtor, and that they. did of 
2 to xiſt an abatement of: the; price, which might 
mapded by ihe purchaſer, upon this.accouns 3: buy | 
Mg title had. been found after: the ſale, this pre 
the creditors would have been no. objection to 
rchal as ee right of. -_— 


vox FIDB"CONSUMPT ON. . 


would there have been any to the 


u a preſcription, and tliere- 
gy _— jb preſer . e 


y caſe, 3 bona de poſſeſſion is pleadable, it iin 1b 


heritor could have redeemed himſelf by payment af 

or nine years purchaſe, whereas, by ſecreting his 
tht, as in the preſent caſe, he ſubjects the heritor to 
enty years purchaſe of his teinds, ſo that the titular 


— anſwers. Fat Col. vol. I. P. . Blair, 24. Non. 


'# ff 


ſuſtained againſt the true heir, the ſame not a 

> to have been made bond fide. Fas, Col. vol. 7. 
3. Howes, 4c. 2. Dec. 1758. 

THE true 
hou fide poſſe 


pnny, 30. July 176. 
BONA fides et probabilis i nl 
ption to a ſpulzie." See 8 rie. | 

PRIVATE knowletdge ef an Siege, A nat the. 
Por from making Hayment. |. See afſighation. PF, 3 "1: 23 


BONA FIDE CONSUMPTION: / 


poinding, for a principatſum and 
gones, againſt a; principal party not 7 22 8 * 


zived ſo long as the decree ſtands price of the 
reduced, becauſe the decree and vt 4 as 0 
t of parliametit make theſe duties. 4 1 fe Ws 
ufus bona fide perceptos : but he may be decerned 4 
y back the an Cer tor ſum, if the party who was ab 
t, now purſuing, ſhow. manifeſtly/ that his was a pre- 
rable right. Had. 18. July 1610, Johnſton, A party 
celving an ox by miſtake, which was ſent in com 
t to another, and the receiver ſuppoſing it ſent by 
friend ju the country, who had 1 to write 


72 of the teinda, ab well as ef the lands ; and, if in 
e of teinds: for, if the titular had made his claim, 


lay ought to prejudge himſelf and not the poſſeſſer. 
oh 20 Foul defence of bona fides, in reſpect 


PAYMENT by the: debtors adminiſtrator in law te 
perſon erroneonſly ſerved: heir td the ereditor, was : 


tor, db: pallſeſſed ts tenant unden if 
„Was found liable to account to hing 
the rents in bis harigs. - P er 7 6 2 reite 'Y 


E who has + Gat ha: oaldudlo : | Sever from - 


pearing, he will bruik the duties the. 9 of on 5 


— 


15 wo? Are cosenrrren, 


| ee eee plus 
even before iaterlocutor, = t 
ty, in pi 


out of the eſtate by way e 
the - Fig ry kgs ax | 
| TS March 
nan's eſcheat 


E 


15 lands were a 
| rowards dy ſatist 


5 . on the Lands uy by prece inn 

2 . bo have been A | 
The, te lake frujts being percepti ct conſumpti if 
fo, | — — er, who was never ine 


3 by -the kn 
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oi donatar ; and til, . 

ated after the rebellion, which was fonnd 1 

fbyg „ but-not to defend hic for time £104 

e citation ih the ſpecial tor, he ht 

5. 1635, Cunningham. —A creditor to's 

2 115 ply ellen of Tow of his | > and} 
*nce, That the for's 


he debt ? . 75 
ebe mit the t | was) had never 
en 20 Wanted, was found ſpffrient to liberate that Cres 


or, 1 ed by the = 2 bygones. Dur. 2. 


* — — * _— may T7 
FI . — * a — — 8 x 
| a _ =. 4 a Q — — * 
1 I dy 2 J > ,n q " — 0 et, - -_ 4 


1 8 lady, being provided in her con- 

A e marriage to lifere = ſome tcinds in * 
Nat perſon, er Ah cars to run, purſuing a pare. 
who had compriſed A teindz, and mtrom Red 
diſſolution of the marriage, b divorces the 


und him not Hable for es, „ Rotwithſtandin 
eceding right, becauſe he Was bows xa fide poſſeſſor. 1 

„March 1637, e Found. Thi 
urteſy, being ; a benefit | 
q not ſeek the lame, © 


| no tha therefs Ms © 
eſpecially 


Aubin of the OE wb 0 
f an heritable boyd £ . . 
be lands the heireſs eir, | 
1 19. N 100 M= Aulay. Pn 
ſuing a . of aliment a apt his mother, "bel 
x, will ger no modified for the years prece din 
he ſummons, ie al defender 2. es fe conſumed 
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— x; 
5 my 2 
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un er bat annuitles e Nee | ed 
nds not ward Buer, d of parlia» - 
ent, are Na with the heir: K but lands 


) or blench, to which the act in extended by prattice 
y. Hare, * bens Fak. C4 Nov. 1685. The 


Vor. I. 4 165 
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r of Kirklan biſhop, nted a life, 
ent commiſſon of I; tri of bis 
miſfary court, And 4 Tucecedin having turned | 
lim out, and | to afiother,” Wo con- 
fnvee in 1 efſion ſoihe Years; b 
_ being |; hereaner bs 
eponed to his office, by*ſent e 
ther for the ine ef 
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ithin year ad Wy EEEES 
the a 7 | 
fon, to make fra, yi 
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hams yr pro ma 


why homo tne I i Pa 4 0 
8 4 DONATION; by 2 ks wiſe, e 

oked by: -a Poſterter dpmarſen 10 e * * 
dren; in ſor the ei 
roſs, the wife win conſidered ns 


e re es 7 ; | 
be cle as phe Ve n 2 Oe eee 
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ff 4 poſterior” infeflmem Abeing put 

ed by a. party e whe in 4 ret 

went, is ſafe, qudad preferite; before I 

be interruption, as being . without inter- 

” pereepti ri chnſuvifth.” Dur- 26.  pelbation, | 
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+. ceaſed acknowledge, he was.owing # 
e the ſum libelled:. The Lords found it 20 
AI to ö the debt by the cautioner x oath, i 


regard 


— 


CAUTIONER. art 
egard it would not be probative againſt the deceaſed's 
oS elentarlves, and, ſo the cautioner, would be obliged 
o pay the debt without relief, Dalr. 9. Noy. 1699, 
erdman. F tres nta 
AN executor s cauti er was found only bound for 
hat was contained in the inventory, 2 

ut not for concealments. Had. 25. Caution 
May 1593, Guthrie. A cautioner, in how far liable? 
contract of marriage, being charges 
y the relict, to employ 100 merks upon annualrent 
or her liferent uſe, n terms of the contract, conſigned 
he money at the bar, | 
aution to reſtore the. 


24 


d inſiſted the reli& ſhould find 
to him after her deceaſe. 


8 __ Vim HW 4-8 


* The Lords found the relict was not obliged. to accept 
* f this offer, nor find caption,” but that the cautioner 
1 vas bound himſelf to employ in terms of the contract. 
de. Dur. 2. July 1628, Naſmith,—A cautioner, in a contract 
the f marriage, being obliged to infeft the wife in certain 
d nnualrents, which, her huſband had out of lands re- 
the ſeemable, conform to the contract; and that how oft 
end- ſhould be redeemed, the money ſhould. be em- 
the loyed again for her liferent uſe, was not found to be 
the oerated from the ſaid obligation, tho” the wife, was 
ns; once infeft in theſe annualrents, and had afterwards 
155 pnſented to the renunciation made by the huſbaud, in 
Epe it was a neceſſary deed, and could have been 
rein prced by an order of redemption, after which, it was 
an cumbent on the. cautioner: to ſee the money re- em- 
ond plozed. Dur. 4. July 1628, Hamilton, —The cautioner | 
ners f a factor, upon a ee eſtate, found liable for an · 
. valrent of the factor's intromiſſions, as factors are 


able by the act of ſederunt 1690, altho' the bond of 


'« j autionry did not bear annualrent. Forb, 23. Jan. 
* 711. Creditors of Park- Hay „ 

760 CAUTION ERS, for 4 colleRor of G t, bound 
Ne. osjuncthy and ſeverally with him, “ That he ſhould 
ern, mak Juſt come, reckoning and payment, of his in- 
2 Is * tromi | 


ons to the tackimen, and do exact diligence - 

for bringing in thereof monthly, 2 or oftner, 
2 required, were ſound liable for what the collec- 

ar came ſhort in his accompts, tho” the tackſinen bad 


ARE 


not uſed any diligenee againſt him for payment all the 
Vor. I. 1 | * hs y Fe he: aft 


” 5; W 


”"Y 
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laſt three quarters of his mana Forb. 80. . 

1707, Wallace, &c.—A cautioner, or «pub 

| ror's caſhier, 60 bound in this farm, #4 Fine 2 

4 thier ſhould rocompe w with the collector , quar- 

« terly and yearly: a nd, after diſcuſſing the taid rally 

himſelf, the cautſoner bein 3 N. 25 1 
fuſ] noe on this reaſon, . charger 

the ier to accompt, in s afo 

had delayed till he broke. The we ter ph the rey 

_ 1 — ſuſpenſion. Foumt. 18. June 1706, Hamilton, * 

A CRE ITOR, of z tenant, e 


* i a" third party's hand;''s 
a caution- for the tack-duty- ate, "a ey 1 21 
er may plead in . 15 "of ' 72 [ 


the creditors Flee. Anfwered, The „ The Eautioner ca 


right, fer not 7 upon the Dr 
ein ned bein ed Hef 'by the m c 
ro the hs 7 ' ' Replied, 4 Tre maſter is, e iu ri 

hat eee, e to lend his nam 1 
the ci for ſecurity _ and the cautiovef au 
has an intereſt to pleat i in * maſter's name, and in lif WP -" 


right for” erence, that the' ſubject of the maſter\! ec 
yment fes Protected from the 'tenant's* creditors 
The Lords found, That the cautioner, not having pai 
the rent, nor got any afſh Ale thereeP fem the wi | 
fler, had no right to the hypothec, anl therefore pte 
ferred the arreſter in hoc flaru. 24. Ian. 1 35 Carte fat 
IT was found, That a eautioner for a' | : 
was popiſh, was free with x egard v ect 
Cautioners, all the or” s intromiffiotis, after the It 
how liberated * third act, parl. 1700, declaring pa 
g incapable of ay SIE "om 
28. Feb. 1708, Fraſer, os. 


. Cautioners entitled x 20 105 5 „ AFM 


to ® 9.9 | 
A TENEMENT * Aiſponed for relief of cam 
Dil, 


'the bond of relief,” not mer le 
ce ing that the cautioner might ent? 
competent to tothe poſſeſſion until he was paid, the his | 
cautioners for - Lords found, That ir was tio title > 
_ | poſſeſſion, unleſs the cabricher wol e 
be ; Jnftrod, IN ce gebe e 


4 13 41 : 65%? A 


1 


— 
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; bad purify' the conditional, infeftment, or. that he 
6 Aeon Founts. 1. Feb. 168 7, Montgomery. A 
. 
the 3 re as 
— . and alledgjng, 


= 1 — et nel be 
ration upon \re 0 
d a right to the debt, or ee 
eee 
In appr Not 
or, o 82 cantioner, upon his bond J be2 
bre he was either „ or. had made 1 
me, Nov. 1686, Dickſon. A cautioner | 
rmation, having purſued the executors to relieve him 
his cautionry, and to find caution for that effect, be- 
uſe they bad waſted the goods. confrmed, and were 
pergentes; the executors. 8 10 — 1 — 
eckon the goods confirmed, * ang to inſtruct how 
N been employed, A 
urſuer's claim, of new caption... Dur, 19. Jan. 1627, 
Thomſon.—Found, That a partyy ſuing for an adjudication 
dn a bond of, relief, when as yet there was ho diſtreſs, 
as well founded in law, "it was but a canditional 
blgation, and die Intertus ;- and-therefore allowed the. 
ſecree of adjudication to be extracted, but to go As | 
ith this quality, that" it- ſhould not take effect till di- 
reſs. Foutit, Falc; ac, Nov. *r685, Burnet, —In a 
ompetition between two arreſters, the Lords thought, 
hat an illiquid fat was not a ground whereon ar- 
ſtment could follow, but that, Fi was made liquid 
defore forthcoming, the ar 
nd therefore, one of the pa 
quired in a debt, ſor 5 
e common debtor r — his bond of relief) before 
he competition in the forthcoming 3 they found that 
nis liquidation was to be retrotracted to validate his 
ſtment, as much a H the debt had been liquid at 
— date — the ureſtment. Fount. 9. Feb. 1704, 
nmond. 
A CHARGE of boring ra fun ſufficient diſtreſs _ 
5 Wi i | ou f 
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the clavſe of relief carried only to relie ve bf the pid 


priſed, Ke, yet the Principal will be onde Ede, AK 


220 CAUTIONER 
„ for à cautioner joner to ak bis relief, ality 
What dite working farther was'dotie "there 
ſent to ent tor had the cautioner paid the d 

title the cautio- Dur. 28. July'1625, Tenants of Hig 
ner to relief ning. The regiſtration of bond 'vy 
ound ſufficient diſtreſs, Whereupen 
cautioner m1 ght require his relief againſt the principals 
being ſuſpected of being vergens. Dur, 26. March 164, 
Vans. he like; Colv. Stevenſon, © =» © 3 
F % 2, A BOND of relief was found to he 
Fon, in whit | the ground of a charge, tho? no dit 
e was produced, it bearing an odligati 
demanded with. . pay at a certain term. Gosf.'7. Ji 
cut diſtreſs 8 75 1668, Paton, Ya WH) 255 7 R ' 
'K * Nd pes + found bound >» relieve 4 
r en rents ſince the time he” paid, thy 
the bond bore no annumlrent; "al 


miſſes in the bond, without mentioning coſt, ſkaith, t: 
mage, intereſt, &c. Dur. A. Dec. 1629, Cotkptſi}, 
Althe bonds of relief carry all coſt, ſkaith, damage, &. 
yet the Lords interpreted the ſame only to extend ty 
the principal and annualrente; ſo that, athb' à caution 
er be denounced, his eſcheat fall, and his lands be com 


50 eren „ eee 
dioner's lands were compriſed for the principal lum, a 
nualrent and penalty, ſheriff-fee, &0. on a {uit for religh 
the Lords ordained the principal to refund to the cauiia 
er, all that he had juſtly deburſed, and that upan tbe cauth 
oner's own oath, Auchin. (Caution) 19+ March 10 
Lundie. No cautioner can legally claim expences qua 
out by him, after a decree-is.recovered againſt him: be 
cauſe they were needleſs and wilful, ſo that, being an 
decerned, he ought to have, paid the debt, Fount-Jb 
Jan. 16 78, Mathieſon.— A cautioner baying paid th 
debt, in a competition between him and the donatath 
to the principal debtor's baſtardy, the Lords. fowh 
That the penalty of the bond muſt be reſtricted io W 
ſum really paid out by the cautioner to the credim 


Bruce, 22. Feb. 1715, BoWwles. 40 


—— 
* 


F ee 


r .. 


* 
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A CAUTIONER, againſt whom ſentence had paſt, 
> have no relief againſt the pela» payi 1 
ipal, becauſe | the principal was not pig en re- 
led in that decree, nor was the di- 71% I, liable f 


s ever intimated to lim: and, if he 
* — called, he had 2 good plea to LS. 
make, namely, co 2 e e, 


9. Dec. 1632, mad 


Cautioner in a eden 


* 


AN aflignee charging, 2 the teuer. being fuſpen- 
jed on caution, he havi 
the cedent, andthe cedent ing of - Is a dead 
new, the party obtalued 2 2 F the 

ithout caution, iu reſpect of the firſt /ame debt, « 
cautioner, who was declared to ſtand wew cantioner 
bound to the cederſt being retroceſſed. is net required. 

ad. 23. Jan. 1620, Kinninmonth. . 

LEFTERS: deing ſuſpended on this reaſon, That the 
charger had* not performed what he : 
was bound for to the ſuſpender; and In whet caſes 
the charger having, at diſcuſſing, im- 5s the cautioner 
plimented his part, the Lords, never - aſſoilzied, while 
helefs, ſuſpended the letters ſmplici- the /elters are 
ter quoad the cantioner; and found, found orderly * 

That he ought not to be burdened with proceeded a- 

i debt, becauſe the ſuſpender had ' gainſt the ſu- 
reaſon to ſuſpend, the charger not ha- JH 5 
ving performed his part at the time f 
raiſing the fuſpenſion. — (Suſpenſion) 5. Dec. ee. 163, b 
Weir. — In a it againſt the atteſter of a camioner : 
ſuſpenſion, the Lords found, That the purſuer, — , 
under — of death when the — horning » 

vas given, the charge was null, as. the came un- 
der the charger's eſcheat. This was found relevant to 
aſſoilzie the cautioner and his atteſter, altho? that now, 
n the time of this proceſs againſt the teſter, the char- 
ger had got a remiſſion, which being, in effect, a new 
title acquired from the king; and not being in his per- 
ſen wn , and raiſing the — ; 

there- 


22%. CAUTIONER.) 


thereof, he had no right to the ſum. Bu the: anther 
adds, The Lords were of opinion, that no reaſun of fie 
ſpenſion, fuſpenſive,of.the debt only, ſuch as arreſtment, 
and the like, could exoner the cautioner, but,only fuck 
reaſons of ſuſpenſion as did quite extinguiſh the debt, 
or were excluſive of the charger's title. Home, 


* f * * 


March 1682, Falc. 2, Jan. 1683, Somery 


© ASE 


ſpenſion upon a reaſon of compenſation, the.charger, 
proponing, and thereafter proving ręcompenſation, tix 
Lords. found the letters orderly proceeded againſt de 
principal yours but ſuſpended them as to the eaution- 
er, in reſpect that the ground of recompenſation wu 
enly made liquid after the ſuſpenſion. Palo. 27. Noy, 
Home, Dec. 1685, Moic.—4 minor, having ſuſpen -en 
ded his own bond, upon the head of minority and leſion 
and, before ſuſpenſion. was got dilcuſſed,, hg, becoming 
major, and then granting a bond of eorroboration.gf. 
the debt, which precluded his own objection the Lords 
principal was overtaken by his own deed of ratification, 
ſubſequent to the ſuſpenſivn,. which could not prejude 
the cautioner, who was, in bona, fide, to Ny for 
him. Fount. 5. July 1706, MDowal A ſuſpendei 
decree being turned into a libel, and a day aſſigned u 
the ſuſpender to depone on the verity of the deb 
and upon his failing to depone, the; — being found 
_ orderly proceeded : the cautioner in the ſuſpenſion was 
notwithſtanding, found liable to pay the debt. Fount. 
Forb. 30. Nov. 1709, Dunbar. The Lords found, 
That a charge on a. bond of relief, tho' before diſtreſ ort 
was noways unwarrantable nor unjuſt, ; and therefore, NMMece 
the principal having ſuſpended ſucha charge, it wagfonad, 
That the. cautioner, and his atteſter in the ſu{peniion, 
ſtood bound to the charger. -Fount. 4- Feb. 1704, Ken- dou 
nedy.—When a decree, upon a regiſtred bond, is turned her 
into a libel, as being regiſtred in a juriſdiction where 
tae debtor dwelt not, the cautioner,.in the ĩuſpenſion, vu 
liberated of courſe. Fount. 8. Nov. 1692, Scha Ww. 
A CAUTIONER, in a ſuſpenſion, being char ged for 
Cautioner in 4 dhe expences: modified in the decree 
print # © of ſuſpenſion, was aſſoilzied there- 
7 N vow from, in reſpect he was not expreſc) 
fc. bound. for the ſame in the * 


TE YN I 2 


— 
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jonry : but the Lords recommended to a committee of 
weir number, to draw ab uu of a bond of cautionry in 
penſions, according to the old act of ſederunt 161 3 
bier ved by Spot. voce (Sr/penſion) to be the rule in 
ime coming, That cautioners, in ſuſpenſions, might be- 
jable, not only for the ſum in the charge; but for the: 
xpences modified at diſeuſfing-the ſuſpenſion. Forb. 30. 
ov. 1709, Dunbar. See act of Sederunt, 27. Nec. 1709. 
IN a ſuſpenſian of a deeree of poinding the ground, 
e creditor having obtained deeree f Au 
uſpenſion ;. the eautioner, who had Cannot be fur 
nacted himſelf to pay the bygone ther liable thaw 
nnualrents, was, notwithſtanding, te ſuſpe nder. 
nd only liable to warranr the infeft- TY 
nent of annualrent, by giving acceſs to the erediter to 
poind the ground ; but: that he could not be perſonally 
able for the bygone atnualrents, it being a reaFaCtion,. 
ving no perſonal concluſion againſt the tuſpender him-- 
If. Dur. 18. Feb. 1623, Blackburn. eee 
A THIRD party, upon appearing. for lis intereſt in 
ſuſpenſion, being preferred to the 
harger, and applying. to the Lords to To whom /is- 
have warrant for. letters of horning- ab/e. | 
gainſt the eautioner in the fulpenfiong- 2 21 
cing the bond of cautionry;- as uſual, was in favors of: 
ze charger only; the Lords conſidering, that the de- 
Au of the bond of cautionry was, tharthe ſam charged 
r ſhould be ſecure, in the event that the ſame was found 
zue; therefore they granted warrant for letters of 
dorning againſt the cautioner, for his paying the ſums 
jecerned, and made an at of ſederunt, That, in time 
oming, there ſhovld be an adition to the ſtyle of- 
bonds of oautionry, and that: the cautioner ſhould be 
ound to pay, or perform to the charger, or to any o- 
her perſon found to have beſt right, in fo far as the 
uſpender ſhould be found liable. Dalr. 21. Nov. 1717; 
zennet, &c. ſupplicants,  — © . 


Ktteſter, 


J p 


ALL the atteſter js preſumed to undertake, is, har 
ne cautioner is holden and repute. ſufficient ; fo that if 
| the 


HE CAUTION.ER; &. 2 


tlte cautioner thereafter become „ the atteſy# 
ir not liable. 'Stair, Dirl. 1). Dec. 166% Paterſons. 
Aman having atteſted a cautioner, in a bond of preſeh 
tation of a party under caption, the Lordi Wand, Tha 
theſe obligatory words (ud obliges myſelf for the [en 
which are now commonly ſubjoin'd to atteftati 
port more than the cavtioner's being habite and repute 
ſufficient at the time of the atteſtation ; an that it d 
burdens the atteſter to prove, that he was aCtually an 
really ſolvent at the time. Dalr, 6.-Fonnt, 16. Dee; 
r698, Dempſter. Yet ſome years thereafter, in a al 
' exiſting before the act of ſederunt 170% U part ly 
viag atteſted the ſuffciency of a cautioner in' a 
ſion, and alfo added the above- mentioned words, ant 
J oblige me, iy heirs and executors for "the ſame, the 
Lords found the atteſter no further liable, than to prov 
that the cautioner was holden and repute ſolvent at the 
time of his atteſtation. Rent ether $65; Jably 270 


Ramſey. © ; 5 
A PERSON erj engiging betone "bud? for,” an 
| h — Am bound, and 
& Later abe. bindin A 1 whereupon be 
intimating his bond of ef, wie found not: entitled e 
the /eptennial preſcription in favor of N 1 
vol. I. p. 1. Sinclair, 9. Nov. 1944 © n 

A -CAUTIONER,; „Hunting a bond of of 

With a new cationer; is hound to relieve bim of tl 
whole. Fac. vol, 1. p. 117; Merrie, 10. July'1746 
The like”; Remark. Dec. p. 110. inter cet 
"op ca TONER, in looſing arreſtmem, has not ty 
benefit of diſcuſſion. "Remark. Dec. p. 97. in 
The like; Fac. Col. vol. I. P. 435. M*Arthur, i 
July 1. rey | W 
THE ſurety for 4 meſſenger, i liable for ihr 
tions done to thoſe againſt whom he is « 


is liable alſo in expence of proceſs; and, - he * 
freed; tho' the commiſſion is not recorded, nor tho tit} 
Lyon be dead at the time: of » malverſation. Fm 

5 


0 


Col. vol. II. p. 216. Grant, 8. 1758. 
A PERSON becoming catirloner for one 

a company, to relieve as other partners of the con 

3 is not 2 to the 4 "of . 
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25 Fac. Col. vol. III. . 21, n &e. ag. July 


1 1 5 15 » Mable. in um Ke. oll 

um et 
| CAU R, R, obtaing; 7 eaſes, 2 communicate, 
e Debtor wp Creditor, . Ae relief among co · cau. 


joners. 


PROPORTION of hore See Solidum et pro 


cREDITOR . afign.u piyment, | ser bu 
nd Creditor... 


14 ati 92 2 

BOUND 570 Hm cate every. Je oats 7 rarity, 
has 40 his bt.” 90 annot Tad: the RPO 
41 debtor after „105 5 gar " 
BENEFIT of diſcuſſion. See Di 22 „ 
SENTENCE 175 th 25 Fres Judicata 2. 
2 the las ? —4 or. * 

STRANGERS, | 15 N Lau * 
ti. ere ee ine, Len 
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| CHARGE: to ENTER 1 mom; 


|Þ EDUCTIONS, PANE" and other real actions, 
that have no Frſonal e — 


lpainſt the heir, require no general General charge. 
2 to enter heir, theſe being only | 
eceſſary in order ta make the heir perſonally Vable. 
Stair, 26. June 1667, Dewar.— Therefore, it is not no- 
eſſary in a poinding of the ground. Sair, 2. Jan. 
1667, Oliphant. Nor in a proceſs, for the avail of mare 
riage, purſued againſt the ground. Dur. 14. Nov. 1635 
Dickſon, —For the {ame reaſon, probation of à tenor, 
being a declaratory action, was ſuſtained upon calling 
he apparent heir, without charging him to enter. Stair, 
12. Dec, 1672, Brodie - An order of redemption. may 
be uſed againſt an apparent heir, without neceſſity of a 
charge to enter heir. Dur. 11. Dec. 1638, Finlayſon. 
A PARTY, having firſt given a ral charge to en- 
er heir, and thereafter, but before ſen- . 
tence, a ſpecial charge do enter to ſome A. ſpecial” 
particular lands; the Lords reduced the change. 
eompriſing, ope exceplionis, and with- 
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| thers, Where the debtor died infeft, this being a-ſpecil 
_ charge, properly ſo called; and ſupplying the want of 


; 
4 
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out neceſſity of reduction, becauſe vf the ci 
That a general charge muit precede, and. 
againſt the party, which, wün be ſucceeds: 
charge, in order to a compriſing. Dur. I 
2 = : 
Was executed before 

the decree of conſtitution, being after the - " r WM | 
11 Dec. 1938. 'Creditors'of Cattine. © FEET? F 
THE Lords ſuſtained this object on ago c 
22 That the e not. Ling nd in the 5 
E 
( 


— 


1 * of Fwy 2 17 ee 
AN «Gudication, withobt ee 8 4 
ned in 2 C4 

Is what caſes waz not inſeft, he.being ſerved b 

. charge ſpeciahʒ and allo bad Ee 

een? er 19 infett Eu- Dor. 5. Nov. 2625 

DDiekſon.—In a cr whoa avg 


wt broke 
0 op ng by the | 2 
e e cation, 
e not having been | 
enter heir to the ſubject 3 * Ll Aufwered, Tit: h 
apparent hetr was charge All 


being ſupplet N 

- Boys 2a 1 of the ee fer -as to Lye 

be carried by a —_— ſervice. Replied A+ 
charge is intended to ſupply a paſſive title pnly, for ſud n 
is the very ſtyle of the charge, but does nor ſupply ch 
ther-a general or ſpec ial ſervice ; 4 ſpeecia charge N 
neceflary,; for that end, to enter heir to- and and 0 


ſpecial ſervice ; or to enter heir to heritable rights, where! 
the debtor died not infeft, which is termed,*a em 
ſpecial charge, and which laſt kind of charges 8 that 
alone, ſupphes the want of a genera} ſervice. ' The Lords 
found the adjudication mull. 10. July 173% Monro. 
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inſt one of more heirs portioners, * re the 
o the repreſentatives of the others were wor called 
* 23. June 1666, Arbuthnot- : 
ARELICT, rr with her r huſband's heirs, Sho 
ere mean obſcure'perſ s, and, for s gratuity, ge 
diſpoſition to his chi rg os. Sth but gi viog, backs 
nds to the heirs, abliging be herſelf to Sis em of 
ll debts her huſbabd Was owin and of damage Fen 
pence they could incur that way 3 and ſhe ding 
ted by a creditor of the huſband's upon the paſſive f 
g emptrix hareditat)s , but nd hou: Eber the heirs n 5 : 
called to whom ſhe back-bond, ſince they, 
night have inſtructions of p ment, and other defe 
ch ſne knew nothing The Lords ſuſtained proce 
inſt her, without os 1 of can the heirs of line, 
Pont. Forb. 3. ſuly 1 b WO 
IT is Ae Wy oh Lap 15 dummen 4 aber 
ſonally, and his thtors ard yore 2. hs fy 
he market- croſos. 4. wy "Ins troafi g 
Iphingſton.—A 4 (t bro a- againſt 4 minor, _ 
ainſt a pupil, was red NS ws who mY hut | 
tors and curaturs were not called for te 4 
eir intereſt, althoꝰ it was notour he 
xd none, Mait, 6. March 1573, Cech 4 ids 7 
Iminiſtrator, need not be ff eited, 3 it is Tufficient | 
at tutors and curators are cited in general. Dur. 8, 
ch 1626, Kinghorn,—A wakening aga inſt tutors, be- 
g only executed againſt one, and not e the 8 
-totors, who, it Was atledged, muſt 
akening, as well as to principal e . ö 
rds allowed the purſuer 1 to cite them, Incidenter cum 
tceſſu, provided they were cited Any Links before ad- 
ling of the cauſe. Fount. 43. ga 1686, Lockhart. 
in a removing againſt a fither and his ſon, the Fog be- 


ing 
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228 CITATION 

ing minor, and the father ſummoned as adminiſtrator ur. 
him, this was found ſpflicient, tho' the tũtors and euram 
were neither generally nor ſpecially ſummoned, and tha 
he bad other curators, Dur, 17, July 163% Pie. 
Lords turned a decree into a libel, it W e 
minor, and his curators not cited with hin.» anjtios 
tis, upon two diets, hut only cited, cum proceſſu, by wn 
tue of an incident, to compear upon two days warning, 
Forb. 28. Dec. 1705, Gavin. — et a minor being ſuns 
moned, without citation of his tutors and curaters, 8 
Lords refuſed to caſt the ſummons, but afligned a 4y Th 
to the minor to get himſelf authorized, with thrors g t. 
curators. Had. 40. Feb. 1624, Fairney.— Found, the 
was no neceſſity to warn the curators of a wpman mi 
nor, ſhe being married, and her W e 
Hope, ( Minor) 2. July 1622, French. A. ſulpeniay 
againſt a minor was ſuſtained, . altho it was, gxecute 
gainſt the charger only, and not againſt his um 
curators, neither was there any Warrant in the ſulpe 
ſion to ſummon them. Dur, 1. March 1627, -.Burgy 


7 , — 


fer of Glaſbow, „ ore twat. ade ap 
1 Be OWE ink tary tr ig around gee: © el 
+ TUTORS and curators need. not be certiorate in tp d 


2. , trajudicial acts, ſuch as Warning, 
In extraju- mult be called in the; ſummona; of , 
dicial ſteps a- moving fo lowing .zlereupon, ,; Du. 
gainſt minors, 12. July 1628, Henyet, In the; 
who muſt be cer- clatator of the doub 2 avail'of.a 5 pf 
ae Hinge, ie was Found, has e 
A444 and offer of @ party, may; be mate) 
a minor without warning his curators., Dur. 3-3 
4. July 1622, French.— The like, as to a requiſition, he 
the inſtance of Tant . Thurs 6. March 1639, Uh 
quhart.— In a declarator of redemption, i; gainſt a ming 
the Lords found, That the. tutors, in G Saasen peel nc 
tot generally be warned in the inſtrument of prema 
tion, ſince, they were ſpecially and norupatinr. yarneh IN 


Dur, Hope, (Wauſet) 19. Dec. 1639, Garnoult 
Found, It was tufficient to arreſt in a minor; s hav 
without neceſſity to execute the arreſtm t againſt 8 81 
tutors or curators, either perſonally, or 5 Jeayi0g el 
copy at the croſs, tho theſe qught to be, cited in 
forthcoming ; and here a poſterior arreſte} +; who * 
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rreſted in the curators hands, was competing. klare. 
Arreſtment) Nov. 168 7, Robertſon. ' 


AT UTOR's factor being, by! NED withehe con- 
went, obliged to do all for the pupil . 
cat the tutor himſelf was bound to by Allis dire 
w; the Lords found, That the titor #tel#, 
eded not be convenet in a pro- 
ſs of compt and reckoning at the pupils inſtance. Dur. 
4. July 1629, Slewman. —The Lords ſuſtained action 
compt and reckoning againſt the accepting tutors no- 
inated, without calling the reſt, who did not accept or 
t. Forb. 23. June 1705, Murrays. But in a 
it againſt a tutor's heirs, they would not ſuſtain pro- 
s, till the eo-tutors were called; for the heirs could 
jt know the adminiſtration, or how ao accompt. Stair, 
, Dec, 1668, Seton. Found, That a minor ought to + 
ll nis whole tutors or curators, either at the beginning, 
cu proceſſu, to the effect, that the defences of every 
e, may be communicated to all, tho*'every one may 
e decerned in ſolidum. Hare. (Tutors) March 168 4, 
apier. This was adhered to, as to the repreſentatives 
dead tutors. 2. Dec; 1684. And, the like was de- 
ded, Jan. 1685 Dalgerno. 
A COMMISSARY cannat'decern an executor - datire, 
omiſſa, unleſs the principal executor - | | 
+ firit cited thereto. Dur. a. March ' In confirms 175 
531, Duff. Dur. 14. Feb. 1622, biens. 2425 
yn, Forb. 18. July 1706; Lees. : 
et, a teſtament-dative,. ad omiſſa, was ſultaived, the 
incipal executors, by the edict, being generally cited 
hear executors, ad omiſſa, decerned; tho* there was 
perſonal citation. Dur. 28. June 1623, White 
t in proceſſes againſt debtors, after confirmation, the 
* executors need not ae, Dur. 5. Dec. 
W i | 
IN an a&tion againſt ee the exception, Thar 
heir of one of the;co-Executors wass 
t called (the office being indevilible) ! Proceſs * 
$ found relevant, unle . purſuer n l 
duld alledge, that the executors con- TY 
Nd, had intromitted with as . would ay the 
ſner, Spotiſ. (Exrcution) | 
K. —Pormerly, | it had, 
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of two exeentors is dead, the other may be. bed 1 
ſuch, without calling the heirs or executors of the othet 
Mait, 26. Feb. 1567, Lovat-. FFF 


cauſe; the Lords f 


being non 


ä e r in the magiſtrate is convened ex ff 


intereſt, 28 in PAGE he 2 Dur. wg 
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AN Executrix, when parſacd; Wunden defence 
upon à decree. of .exoneratian ;/ t 
Eroneration. which the purſuer anſwered,” That be 
was not called thereto, and that 
execitrix knew of his debt, having paid part of it; This 
was repelled; and the defence, on the e | 
ſtained. Dur. 16. July 1629, Tailzifer. Wy eng 
A PARTY having fully Aenſs'd an 3 ut 
tdtereaſter inſiſting againſt ehe ent- 
Proceſh againſ} oner, in which proceſs, :the-execnter 
cautioners, was alſo called for his intereſt; but h 
| dogeaſing, after ſome ſteps taken inthe 
und no neceſſity to ſummon his re- 
preſentatives, or to transfer the proceſs, the exccuter 
party, as ee Du, 
5> Dec. 1623, Rocheill 1 
FON there wan no 1 woman 
married after: executing the 
Free: aol: ſummons, * becauſe her hiſband wu 
view net cited for his intereſt in the ſecui 
. ſummons of continuation, Which be 
might have been, upon — . — to the Lords u 
rant warrant for that effect. Dur. penuii. June 1627, 
aillie. . — having o 
mitted ejection, and thereafter being ſued ſor ie 
ſame in her widowhaod; the Lords ſuſtained the 
ceſs againſt her, without finding any neveſſity to ſun- 
mon the heirs and executors of her deceaſed huſband 
(altho* he himſelf behoved to have been called, if tl 
action had been purſued againſt her in his lifetime) ſev 
ing the. fact was only purtpediigainſ the woman ber, 
ſelf as committer, er noxa capait Nee, Dur. i 
Jaly 1624, Caldwell. 5 
MAGISTRATES: being ſued for noy elt 
bel, na neceſſity was found to ood 
Proceſs upon the rebel himfelf to this ſuit, whe 
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ria culpa, the rebel being de 
before; and becanſe here the principal debtor bad n 
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1629, Roſs—The like; a bailie being charged to take 


2 rebel, and diſobeying, 2 proceſi was led againſt him 
for the ſum. Dur. 22. Nov. 1621, Slater. An inqueſt 
may be ſued for error, tho! ſome. of them be abſent. 
Erſk. July 15 73, Ruthven,.-Proceſs * againſt 
any one of an inqueſt for error, ' without g the reſt. 
Mait. 2. Auguſt 1554, The Queen. . 
A SPECIAL legator cannot con vene a debtor, with- 
out calling the . executors: of the de 
ceaſed, becauſe; they mayialledge rea- . Proceſs at 4 
ſons why the le CY. - | not ta be Agator . in- 
paid, as that, debita excedunt lena, gc. lane. 
Dur. 10. March 1627, : Forreſter... zut 3 1 . 
he need not call the other legators. Dur. 31. Jas. 


1639, Dundaſs. 


A COMPRISER.1of the revefen, pen os 
ter, needs not call the reverler nor his Hanse. 
heirs. Dur. 17. Dec 1629 Carhouſſe. y 

CI TING of. tenants is not ſufficient, * 


where the maſter is moſt concerned, - Proceſs of lo- | 


as in obtaining a decree of locality. '*capty.” 


Gilm. 16. Jan. 16635 Ronburgh. 


* 


{agfal {the chamberlain of 


2 perſon of quality the- Londs: foumd, © - - 1 +) 


/ That there was nomeed to ſummon the Proceſi for 4 

maſter for the time, nor any to re- penn. 
preſent bim, notwithſtapdingthis cham- 1 

berlain was ſummoned - to pay fthe: penſion. Spotiſ. 


(ſenſion). 20. Jan. 167, Wemyſs. 14 : 

IN a declarator at the inſtanee: of an appriſer, for 
declaring another? prior appri 01 
have been extinct and ſati 


8 to 757 
d within Declarat or of 


the le gal, by his, and bis anthor's in- entindtiom er 


tromiſſion; the defender alledged. no payment. ” 


** 


proceſs, in fo far as concerned the au- | 
thor's intromiſſion, in xeſpect authors are not called. 


Anſwered, The defender s appriſing not being quarrel - 
led by reduction or improbation, to take away the 


iglit, as not or ſufficient, | but only by declarator, 
as being ſatisfied within the legal; the purſuer needed 


| Bot to call authoys, but if the defender pleaſed, he might 
exe them, cam. proceſſu, or intimate the action to them. 
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23s ©? A Tk 0 yo 
Anker. "Harc. (Compri 40 Novi4684, Wet ſword 
"IN s declarator'o vid „it was found ſoffiefent 
Cell the officersof Nate! unnd Hoe th ** 
Ducluera- of dteceaſed's neareſtoCkin; Bltanſe p 
b. fſumed that he has none. Hat. 78. J 
16¹ 27 —— 


not proven ne and, m that” eue, hs 
muſt be ne cum ee gol wan 11. bee. 55 
mervell. F 

DECLARATOR of property m 2 ho noed aga 5 
tthe feuer of the lands, without” An . 
"Declarater wad the ſuperior. Dur. "ar: e 0 , 
Property, .. , Wewyſs. In a declarator, "Thi the 
 - - theriff of Triverneſs had a right to fh 
three days in the water of Neſs, no ne -was found 
to call the town, or any, but the poſleſſors, '' Fount. ß. 
Nov. 1679, eee, e 9950900 Lp nr; OO 
bern, an action againſt 2 wndletter of 2 part of land, | 

{i that had a'mbſs in common,” for re- 

of marches. ſtricting che walletter's imefeft in the 
fuld commonity,” the Lords fuſtained 
— againſt the wadletter; cho the printer was not 
called : Bur they declared; That what ſhould! be done 
in this proceſs, ſhould not prejudge him. Dur. Had. 

penult, Feb. 1623, Irvme. In a declarator of pro- 
perty, libelling certain marches and bounds te the lands, 
which in effe terminated in a peram 1, or fix- 
ing of the marches, it was found ſufficient tb call him 
who had a diſpoſition to the adjabent lands, tio he was 
not infeſt:; and on his being called that it Was unne - 
ceſſary to call the diſponer who ſtood in the real right. 
. Gitm. 3. Stair, 8. Jan. i +669, Nichol. R deeree of 
pyerambulation, pronounced by the Sheriff, was ſuſtain- 
ed againſt Feuers, tho" the ſuperior was nat called, the 
Lords declaring, That if the lands ſhould fal in the ſw 
+ perior's hand by recognition,/ non-entry, or other iſe, 
the decree could not prejudge” him. Are 8. Feb. 16635 
W e ö — 
ENANTS | 
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TENANTS being convened; fon certain ſeryirudes 
alledged due out of the lands ihey la- „% 
. this dilator, That thein maſter 0 ferotwude. 
was not ſummoned: {without «which 
no ſervitude could be conititute uponſthe lands) was ſu- 
ſtained, tho? nat for the defenders,. but by 
their maſter compbaring, uncalled, for his own intereſt. 
Dur. Spot. .(Summdns) 9. Feb. 4628, Wardis. 
FOUND, that a perion to-whom wn l Be 
needs not - warn the preſent pe 5 | oF 
but only him who granted the-rever- 1 
Gon, or his heirs. Col. Jan. 1586, nnn 5 
Hog. Had. 22% Nov. 1610, S 
— There is no neceſſity to make premonition to — ; 
except to the beritable poſſoſſor. But, in the ſummons * 
of declarator, upon the order, not only the preſent 
heritable poſſefor, hut alſo the apparent heir of the fifſt 
zranter of the reverſion muſt be ſummoned; and altho* 
the lands annalaied have paſt thro'-never ſo many hands, 
yet the redeemer need not ſummon any but theſe two. 
Dur. Spotif. (Redemption) gs July egy Fiſher. —— 
This exception againſt an order of redemption was ad- 
mitted, viz. - That the perſon from whom the lands were 
craved to be redeemed, - was but Jiferenter by reſerva - 
non, and his fon; the fiar; -Was not called. Sinc. 23. 
May 1542, Ramſay A perſon Mving cempriſed lands 
from a wadſetter, and charged the reverſer to receive. 
him as vaſſal, and the charge . and liris- 
conteſtation mude in that proceſs, long before mne order 
of redemption, ſo that the reverſer needed not miſtake 
him; yet the Lords found ho neceſſity to warn this com- 
prifer, but only the wadſetter's heir. Spotif(Redempti- 
en) 20. March 1649, Buccleugh. In a decharator of | 
redemption, the Lords found, That it was not Tufficient © | 
to call the heir of tailzie, or him who granted the re- 
verſion, attho! he was iſifeft, and in poſſeſſion; but that 
the heirs of line, as neceffary perſons, ought alſb to de 
lummoned. Dur. 18. March 1628, - Cathcart. | 
IN a declarator of a dead man's eſcheat, not vniyt the 
wife and children muit be called, but tie 
heir, becauſe of his beiriuip goods. Necla: oft 
Had, 8. June 1610 Maſchet. wits Mzy * 
16 my . declara- J 
U 3* tor 
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tor of thi eſcheat of a deceaſed, ſhould ſummen the leg, 
and haill children af the devenſed; and if. he.omit any D 
them, he wig get no proceſs, unleſi the deceaſed bad es ol; 
cutors confirmed]; in wich caſe, it was found:ſufficieny 

ſummon the heir and executors... Had. 15. Jad, 16, 
Veitch. Found, That in a declarator of a de-\; th 


ccaſed's eſcheat, all the neareſt of kin, ob the ſame t. ee 
gree, who had intereſt in the executry, ought to be a in 
led, and that it was not enough to call the relic, who h. Ju 
right, in law, to the half, there being. no chilures it 
becauſe ſome of the neareſt of kin might produce 2 d, m 
charge of the debt, the ground of the hornit g, uli en 
would exclude the eſcheat as to any part of the goods: he 
But the Lords allowed them to be cited. cum proceſa. i tr; 


- Harc, (£/cheat) Dec. '1682,; Aberdeen—ln-a ſpccid. {ſw 
declarator, the Lords found, IL hat there was no nece{ 
ſity to ſummon the children of the deceaſed; rebel, be © 
eauſe a general declarator was obtained againſt him 
Had, Hope, (Declarator) a. Feb. 1611, Fraſer, 13 
Nov. 16a, Balfour. Dur. 24. Nov. 1626, Seton of 
Meldrum ſupplicant. The heirs and executers of a de | | 
ceaſed.rebel, mult be called to a'ſpecial-declarator ; bu in 
if they concur without citation, it will — | 
Had. 7. Dec. 1609, Johnſton, —A.. denatary having ob- 
tained a general 3 prone cy 6k 71 2 
to the rebel, to make arr ortheiming, ne 
not ſummon the. rebel, — 2 preceding declaa / 
tor has transſerred the rebels whole rigin in the pern 
of the donatar. Had. 13. Jan. 1610, Preſton The 
donatar to a rebel's liferent, having. obtained a general | 
declarator,, the Lords ſound, That he may Warn tenant | ve 
to remove without neceſſity of calling the rebel. Had. 
Feb 16034, Watſon,.—In a declarator of-eſcheat, it 
was objected, That all parties, having intexeſti rere bu 
cited at the market-croſs, conform to the warrant of io 
letters; which, however, was repelled, in reſpect iht 
this was but ſiy/us curiæ, long in deſuerude;;. it being 
enough that the rebel is cited, aud none can be pre judged 
who are not cited, and any. that pleaſes may W ne 
for his intereſt. ** . 1666, 4 * 
EE of declarator of non 
— 'of try, was found: null, becauſe, it being 
; een it fell ** 


1 


. 


Erfirion fs 


"4 a+ 


A 


— 


e ß Po, nn 


'eft, 10 the effect that tlie pur fue fight cite them cum 
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F the aſſignee, and not the cedeny, wy 
u ſi mple reduc- called. Spotiſ. (AJighation) Hur. — 
_thonsof volunta- © March f6 30, Nurray.— In a redudlio 
2 rizhts, of à vaſſal's infettment of his wy 
there is no neceſſity to ſur 
Caſſals ſuperipr. Hope, (Reduction) 26. July ro, Do- 

Elaſs.— In reduction of a bond en . in beit, if the, 
aſſignation be intimated, the nee muſt be cited, e 
annos utiles, and not the cedent. 2 July 1665, Blas- 
tyre, —Iv a reduction of alienation of lands, at a may'r 
Inſtance, which, with content. of curators, he had made 
when minor, the curators need not be called, tho they 
gave their own warrandice againtt. recuction. bw, 
7. March 1637, Vernock. | 

A DECREE: being obtained againſt a minor, as heir 
ſerved to his tather, the, minor ob- 

Tn redudi 7i- tained, after wards, reduction at hisre-. 

ons of judicial tout, and thereupon intented reducl⸗ 
deeds, | on of the decree.+ It, was objected, 
| Fhat the reduction ot the retour could 
be no foundation to reduce the decree, becauſe the ob 
tainer of the decree was not cited therein, It wa 
anſwered, That in reduction of retours, none 22 
be called but the judge, clerk, and inqueſt, - 2d0, The 
decree was obtained againſt the minor When he vs 

but twelve years of age, and never chacged upon 16 
that when the reduction of the retour was intented, 
the minor neither knew, nor was obliged to" new of 
any decree: againſt him. The objection was repelled. 
Stair, 24. July-1661, Mitchels. In a reduction of 8 
decree exoneration, it was aledged./by. the exec 
tor, That all parties having intereſt, were: not called, 
viz. the creditors and legators, who were e. 
in the event of the reduction; ſor if their ſiums and dil 
charges were not allowed, according to the -exoneraty 
on, the defender behoved to return upen them for 
payment: The Lords found no neceſſity to call ibe cre 
Gitors and legators, bus that tlie defender migbt intimate 
the plea to tber. Stair, Newb. 11: jan. 1065, Ame, 
THE Lords ſuſtained proceſs, in 2 redbetign/and ” | 
Probation of a real right, Wit 
any neceflity for the): purſorr # 
the defender*s author, in te 


the- {aid author was not liable to ibe 
| defender” 


Ts reduction 1 
d iprobatk- * 
en 


* 
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defender in any warrandice, not even from fact and 


r nts Were 


renn 


near twenty mediate authors, and this. deciſion ſeems 
fo render improbations tedious and chargeable to the 
purſuers.— In an improbation, the evidents made to the 


* (fender's — being called for, it was found, That 
75 it was not neceſſary to Call the apparent heirs of theſe 
Li authors, unleſs the defender Gals Pedal condeſcend 
ed, who the apparent heirs were. Dur. .u/f. Jane 1627, 
of Lauriſton.— An apparent heir, being called in a re- 
7 duction and improbafion of a right to lands, granted 


to one of his predeceſſors; this dilator proponed by 
dim was ſuſtained, iz. That he was denuded of the 
lands in favor of another, & ho now ſtands infeſt, and 
v ho is not called, altho' the right, by the apparent heir, 
to that perſon, was upon a ſingular title, and had no 
dependence on the Tiphit ſought to be improven. Dur. 
15. March 1629, Ea of Kinghorn.—Found, that ſub- 
\afuls, being in poſſeſſion, ovght to be called in an im- 
rrovation againſt the vaſſal their anthor, becauſe they 
could not be unknown, being heritable poſſeſſors; but 
as to tenants poſfeffing lands by tacks, or heritors their 
n tiends by ſub-racks 3 their. Lordſbips thou ht, that 
could not ſo well be knowr that they had right, and 
'9 that they were not parties neceſſary to be ng 
a 8 U 4 
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Dirl. 2 3. 5 1668, Town of Glaſgow.— The ch 
regiſter found to de A neceſſary party to be ſummon ail 
| where the king's writs, in his keeping, are called i pin 
to be reduced. Had. 20. Nov. 1622, Earl of Mur 
1 In an improbation of a com ppriſing,” the Kerk ther pul 
was fonnd not neceſſary to be ſummoneh, 'altho' te 
Warrants thereof were called for; ſeeing be wan 
DE public perſon, w51l choſen at the pleaſure, of the cop 
* who chaſes His clerk upon his own hann re 
| ur. 28. June 1628, Henderſon uin an , improbaia, 
| the Lords found, that ſervices cannot be reduced e 
| not- production, Where only the party is called in 
proceſs, and neither the director of the chancelly, 
who is preſumed to have the ſervice, and to keep ti 
fame for the warrant of the retour, nor the judge al 
clerk, before whom the ſervice was deduced, is cal" | 
Dur. 17. Feb., 1624, Lord Elphingſton. —Certifica n 
vas refuſed in an improbation, at the inſtance of a ſub 
rior againſt vaſſals, of writs: granted to their predec 
ſors, until the predeceſſor- s heir of line was called, 
*tho* the heir male was called, and had acquired ') ol 
he ir of line's right but it would have been -granted, 
the ſuit had been reſtricted to ſuch writs as wit 
' conceived in favor of the predeceſſor; . and bis be 
male. Dur. 11. Jan. 1628, Earl of Mar. 
ue DECENDES,! in a removing, having — | 
_ "a tack from a rentaller, who wan we 
Mails and warned, and the purſuer having w 
dutics, and re. plied upon conditions in the ret tal. 
m . W hich it would appear to be expired; 
Sj Lords found no proceſs till it 
rentaller was called, Dur. 22. March 1627, Lady N- 
dale.— But where the rental bore an expfeſs probibim 
to aſſign or ſubſet, it was not found neceſſary 10 al 
the rentaller. Dur. 15. July 1628, Lady Maxwell.—T 
donatar to a ward calling the tenants to make pam 
to him of the duties of their lands, need not call their u- 
fter ; for as a ward needs no declarator, ſo, ben ge 
donatar calls for the maills; there is no neceflity ſor li 
knowing any but the actual poſſeſſors of the lands. Ia. 
22. Feb. 1612, Skeen. To found an action of mailk 
duties againſt tenants, it is not neceſſary to call them 
ner; in removing, indeed, the heritor Would be = 
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auſe thereby his paſſeſſion is to be inverted; but in 
aills and duties, the tenants may ſuſpend. on double 
inding, or if a tenant collude with the purſuer, the 
aſter may uſe the tegant's name to ſuſpend; but 
uble poinding can ha ve no place in removings. Dur, 
5, Feb, 163% „Dur. 13. Nov. 1634, Mu- 
je. Stair, 10. June 1665, Home The like; Fount. 
8. Jan. 1702, Haliburton.— An exception ſuſtained in 
removing, that the defenders were tenants to a third 
ty infeft in the lands, who was not warned, and 
hey were found not obliged to ſay or inſtruct that he 
x< lawfully. infeft, becauſe the maſter only could be 
bliged to diſpute upon the lawfulneſs of his right. 
Dur. 7. Dec. 1627, Lord Bamf.—In a removing, at 
i inſtance of a lady tercer kenn'd, there was, found 
jo neceſſity to call a compriſer from her deceaſed. hule 
and, tho' infeft, and in poſſeſſion of the rents. Dur. 
8, March 1630; Lady Maxwell. Far leſs the heir of 
er huſband, ſeeing one is not bound, to cite his own. 
author. Spot. (Aemoving) 26. July 1647, Boy. 
In a removing, there was found no procels, all parties 
having intereſt not being called, viz. the deſender's | 
wife, in reſpect that he poſſeſſed ouly by his jus mari- 
i, in her right. Stair 15. July 1665, Johnſton.—In a 
proceſs for removing, it was ſuſtained, as an abſolvitor 
to the tenants, that the liferenter, whoſe tenants they 
were, had not been warned or called, ſhe being alive 
at the time of the warning, tho dying before the term. 
Stair, 30, June 1669, Agnew In a removing, it was 
not ſuſtained as a defence, That the defenders were 
tenants to another, and he not called, unleſs they could 
condeſcend upon their maſter's right, which might de- 
fend him and them, Stair, 9., Nec. 1664. Inglis —And 
the teyants, having condeſeended ppon their maſter's 
infeſtment, the. condeſcendence' was not, ſuſtained, - un- 
leſs they would farther alledge; that the ipfeftment was 
confirmed by the king, being of 2 Dur. 9. 
Dec. 1626, Buccleugh. 14. Feb. 1533, Lochmoir . 
The Lords found, That a firſt compriſer, in poſſeſſion 
of the rents, having charged the ſuperior, but not in- 
left, need not be called in a removing, at the inſtance * +» 
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turen. the tenants are called, f, wer fatto n 5 
Foils; 4 11424416. e deb ye et Yecree, but that decree, och 
illn 


given en the tenant, will not prejudge the maſter d _ 
his defence or right, Had: t. Dec. oh 10, Fenton. Na pre. pa 
ceſs was found again tenants for abſtracted multuren tr 
where their maſter, the heritor, was not ſummoned, alto pe: 
it was alledged, That they were in continual uſe of | brug js 
ing their corns to the purſuer's mill, as thirled thereto, gre 
and paying the accuſtomed dues of thirlage, paſt meme. v 
ry of man. Spot. ( Maltures) Hope, 20. Mz | 
we A procels, at an affipnee's inſtance, for payment, 
dit was found relevant, for a prior arreſt, me 

1 Proceſs* of er to appear in the roceſs, and pleal, ei: 
fertheoming:. *his''preference, without calling the; 
common debtor. Stair, 5, June 1666, Ol 

Niſbet.—An arreſter, parſuing a forthcoming, and refers; 
ring the verity of the deht arreſted, to the 6ath of the 
party, in whoſe hands the atreſtment is laid, and ſums; 
moning him to a day to depone, muſt alſo ſemmon the fir 
riginal debtor to the ſame day ; or, if that is neglected, ö 
the oath may be taken to lie in retentis, but no decree cu i. 
go out, till the principal debtor be ſummoned, and the days, WiPno 
of the ſummons run. Dur. 17. March 1637, Stewart, 
In an action to make forthcoming,” a moveable ſum, 
purſued after the common debtor's deceaſe, it was ſound, 
That the heir is not 1 contradi tiftor, te be called; 
as defender, dut that the executor” ; ought, to be cle 
Fount. 20. fan. 1691, Maxwell. 0 
'A COMPRISING was ſuſtained, altho* the wife wa 
not called! thereto, ſeeing there v 
Alu. right co compriſed from ber, but only, 
Phat right her huſband had tn, 

45 mariti Dur. 15. June 1624, Finlayſon” s wife, ln. 
judication againſt a 'vaſſal, the ſuperior need not be . 

d. Fount. 16. July 1678, Court. 4 
"IN X reduction ex capite inhibitionis, there was Le. 
no proceſs, till the perſon inhibited wu 

Ra 5 d gt . called, the defender's author, and obe 
N was bound 25 him in warrandics, E 
Xu REIT TRY gStair; New. 31. Jad. 16635, Borthe; 
wick, Thellike; Hope (Intibitien) 10. July 161 un 
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Dur. 1. 4 ] nel 
wu be called, not 5 be m. 76 
| Oliphant.—A compriſc be 
„ faad. 19. Dec. . 
de IN a 4 he be 1 75 00 4 or, 0 
u, by ; debtor” s.E Mp. 394 2 
„ ekruptey, the L 4 5 * 
ess, in reſpect read was = CER 2h 
MY citation, nor any warrant in Fhe hp 
1 zons for ſuch citation, 28 t the act . 5 = 
rt, 711, direts. Here it was 1 W aQ of 
m. runt E of 7 G "of i 
od,. tbe raiſer of the ſale may NS EL L 
led; and that if all the I pi de ditors be i- 
ed. ed perſonally, or at their 1 -Kouſel, in in the cc com> 
non courſe of diligence, the edie f citation is ug 
us. 28. June, 1727, b 175 2 


IN an action of exhibiti and C 
ooks of a ſheriſſgom, . nſtan HT Ker, — 
f the ſheriff, it was found . : * 
to call the heir Or 10 9 N Bk 
teriff-clerk, but only the hav: 
e public, and pertain to the fu 
eaſed's repreſentatives. Ha | 9. No! 
ubar.—In an exhibition of oath © | No 
uſtance of an heir, againſt his father 
ther perſons as hayers, the Lords found, 
rs had no occaſion to be fo * oned, e 


Vor. I. 


us clrAT ION. 


execution craved againſt them. Dur. 6, Dec. 16 
Fotheringham.— But the relict of a debtor in a bond © 
being ſued to exhibit the ſame, and, in that proceſs, my 
king voluntary exhibition thereof; the Lords fountl wy © 
_ proceſs, till ſome perſon was ſummoned ta repreſent t 
deceaſed debtor, as it was not libelled, that the bot 
was the purſuer's evident, or was ever delivered to hin, 
but was produced now, after the debtor's deceaſe, by 
nis ref, from among her huſban@'s 'writs ; and thi 
Was found, being proponed by a creditor. Dur. 1 J. Mar 
1636, 1 el A compriſer cannot ſeek for producim 
of any Writs of the lands compriſed, nor the fame to h 


copied to him, without calling the debtor to the purſi 
Dur. 16. March 1627, Dick. nin EY Lore 
IN caſe of a party's craving an incident for recover! 
Ang ſof writs called for to be improyen; 
* Incidents, ' the Lords found, That the Lord Ab 
vVoceafte, as being a neceſſary par), 
muſt be ſummoned; becauſe he, being a party in the 
Principal ſummons, could not be left out in the inciden, 
Spot. ( Incident Diligence) Dur. 10. Feb, 1624, Teſie, 
12. Feb. 1 e p 
A TACK of teinds being ſet to a man, and to ine th 
olf his heirs /zcceffve, and then for yy; m. 
Proceß of years after, and the commiſſion ln. 6t] 
traz/umpt, . ving thereafter granted him a decree / 
vf prorogation for 202 years after m ot! 
expiration of his tatk ; and the tackſman's repreſents 
tives ſuing an beritor for his teinds, but producin "only qui 
the decree of prorogation of the tack, and a tranſump tim 
of the ſaid tack, to which the defender*s authors wen 
not called; the Lords found the decree of prorogatioi 
and tranſumpt not ſufficient, unleſs the tack had bee dite 
expired, and the years of prorogation commenced, tho all 

theſe would be good adminicles, if the tenor of 

was to be proved. Fount. 13. Dec. 1699, Baille Th 
fer. -A tranſumpt was found not to inſtru a purſuer? 
title, when the proceſs of tranſumpt was raiſed fen 
te Tire pfincipali, and the defender not called there 
Mait. 20. July 1552, Tutor of Pitcur.— The con 
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fund in the caſe of a ſaſine, in which there is no ju 
dire&tly or immediately concerned to be called. Du 
13, Feb, 1625, Hope-Pringle, Dur. 17. June whe 


CA I;& T0... 243 
fieton. In tranſuming of charters or ſaſines of lands, 
1 call — ſuperiors thereof, Altho the 
like cuſtom has not been in tranſuming of charters and 
(afines of lands holden of the king in time paſt, yet the 
like reaſoning militates for his majeſty's intereſt,. and 
the Lords will proceed ſo in time coming. Had. 19. 
June 1612, Dunwedie. _ 1 
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ACTION. of proving. the tenor cannot proceed. ar 
giinſt the beir of the deceaſed, wih... 
out calling, the executors. Dur. 5. Proving. the 
March 1628, Hammermen of Gla(-. Fenor.- N52 33 
gow. | | „ e 42-5. © Wear va 
O REPR 3 1 EN tho” foreign 
ers, may be called by an edictal cita- 3 
Dec. 1743. e 4.3 ee eee 
THE Earl of Kintore, Forbes oe Craigjevar, and 
others, had long enjoyed, in form of a ſociety, a con- 
junct poſſeſſion of Akin ſalmon in the river Don, by 
means of cruives erected in that river, when they were 
attacked by Lord Forbes, and other heritors, he 
upper part of the river, concluding in their proceſs, That 
the defenders ſhould demoliſh their cruives, and pay da- 
mages, &c. A no- proceſs was: objected upon, thꝭ act 
6th, Parl. 1672; to wit, that, in the execution againſt 
William Brebner, one of the defenders, none of the 
other defenders are mentioned. Anſwered, That net- 
ther the ſtatute, nor any practice hitherto obſerved, re- 
quires, that where a ſummons is executed at different 
times, againſt ſeveral defenders, every, execution, ougLt 
to recite the names of the whale defenders, witneſs 
proceſſes of ranking and ſale, improbations againſt cre- 
ditors, proceſſes againſt, debtors, and others of the like 
nature; where the practice is to name ny. that ſingle 
defender who is cited in the execution. The Lords ſu- 
ſtained the objection, upon this ground, That the defen- 
ders were all connected together, and that it was ne- 
ceſſary to call every one of them in the proceſa. But it- 
was the opinion of the court, that in a proceſs againſt 
ſeveral defenders, having no connection with each o- 
ther, the objectſon ii not good ; for there, tho). all 
the parties be called in one ſummons, yet the caſe is 
the ſame, as if there were 81 oceſſes as 
5 2 " 
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CLARE-CONSTAT. - :CLAUSE, c. 249. 


3 an peruſabof the ad reſcifſory in 1690, did find 
try the aforeſaid act 1672, was thereby te al totally reſcin- 


moe was intended, but only the aboliſhing, of the 
in ſo far as it was. inconſiſtent. with — 
bo 13 and the preſent eſtabliſhment, which that 

of lofing the Jas wer gon Fount. 11. Des. 
s, mmm SIO | 


LE CLARE-C oo TAT. 


( ' CHARTER, granted by. a peice, to the * of 
; the apparent heir of the laſt vaſſah, with the con- 
| nt of the father, and inſeſtment thereon, are not 
iicient to veſt the feudal-right of the N 3 
Free the apparent heir, conſenter, had alſo. a. righe 
a diſpoſition, with a procuratory and precept from 
e laſt beir infeft. Fac. Cal, wb ee 
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FounD; that the clauſe, cum. communi . im« 
T plies no more than liberty to pa- 


1 
. dank. Was in diſpoſitivis, - * . 


faid clauſe being yay d.for forms ſake; and 
Wnerally to be found In all charters. Colv., Feb. 
$85, Dundaſs.. 
Hk two halfs of a. barony being. diſpaned, at dif- 
Cent times, to two different perſoi 
a mutual declarator, touching a mo 
gn to the barony; the 9 


the moſs 8 the 
1 —. ſeeing diſpoſit al has oply com 


Wis ot mareſ1ts in — . but did not mention 
ED the diſpoſitive.claoſe; Dirl.. 25. Jan. 1668, Keith. 
IN a queſtion, whether the clauſe, cum Piſeationibus, 
1 include the gathering of ſea — Sip ifouti«- 

8 wage hy e Wh” 
| * caſting. Sec. the POT V5 41:17; 
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acres Dur. 4 Feb. 16390, Douglaſe. 21 N ($11 3 
lt to an infeRiment of lande, under a gener: — | 
nation, be added a more-;pattiouhar deſcription, by ex- 
preſſing the names of the particular tenants, 
ſome of the lands only, this will be reckoned taxative, 
to limit the inſeſtmont of the lands poſſt ſſod by the par 
ticular tenants enumeratedʒ tho tlie rent of the . parts 
be nut ſullicieny m per s um, fer de gad! of 
which the nme men Dur. 1. 2 22 


word of —.— ur — — Hare. (Mi- 
niſters) - March 16835 Robertiog;—A being 
bound to pay an anm¹,,i . readieſt o 
the renrs of an eſtate ; the Lords: found, That, becauſe | 
of ſaid clauſe, yo ought+to-pay- the annuity entire, 
notwi That he was not: obh- 
ged ſimply, —— the rente, and that thefe rents, 
becauſe of the burden, &., would not extend to ſatisf 
the lame. Dirk 27. July 1667, Hermiſtvan,—A med}, 
being ſet, bearing ** certain lands, containing 48 mea» / 
| © ſured: acres, with paſturige and pertinents, every 
“ acre to pay ſin fila the fetter infifted in' a de- 
clarator, t — 66 acres,” and that the taclæſ - 
man ſhould pay! which, however, was re- 
pelled, in reſpoct the extent of the acrez/hefe” wit not 
taxative, but deſig __ »Stair, 3 1. Jan. 1679, Roch- 
head, _—A e, og jeſt in theſe terms, viz; Fhit 
it ſnonld be pai of the houſehold pleniſhing of the 
teſtatrix, and debts/due her upon acrompts; the Lords 
fond, That abo“ the ſaid and dedfs, ſhould 
not be able to iaify the legacy, it was nat a limited 
logacy, but to be out of the other exe- 
cutory, and that the ſaid words were only exccutiva, 
a to the order and way of in the firſt; place: 
and inter pretatis ſhould be a alas velraty eſpecially 
tue vun the dereaſed's relation. But 
here the Lordo were convinced, that. the executor had 
WY 6 


did 


— an nee - peg Re . — — 


legacy of L. 1000, payable out of a certain 


#elinguents - this cannot be extinded. to the e cheats . 


248 1 4 U.S: E, &. | 
did really extend to. Dirl. 11, July 1676, Finlay ak, 


which was found to be heritable, was ſuſtained, ap 
withſtanding it was againſt the executor this being 
underſtood demonſtrative only, not taxative. Pur. 
Spot. (Legacy) a2. Jan. 1624, Drummond. -A legacy 
of 1000 merks, out of the reſts due by the tenants, : 
was found payable out of the reſts only and not other - 
wiſe performable, if there was not much of: reſts; / 
Stair, 21. Jan. 1673, Forbes l Ni | 

A. BURGH, by its charter, having rented to it, n- 

daleſinitely; the eſcheats of all delin« .. 

£ [cheat * quents eonvict ; the Lords That * 


77 of ſuch as are declared . and 
e u to the horn for not- cm 2 
in a. criminal cau „ but that ſuch eſeheats do bele 
the king and MD Sinc. 25. May 1 $42, Ormi 4 
ERECTION of lands into a earldom, witli can 1 
powers as were competent to any o- 
Claufe e ther earl in 3 was found not .- 
ing a regalivy.. to give that earl a right of regal, 
| nor to his beritable bailie of the carb 
dom, à right to be heritable bailie * are ys | 
* July: 171g, -Mbattelss; TT BS 3 ö 


e e Arie of hen, tha mavde Zee WW 
| | Betwixt and. twin? aud 4 certain term, do not en., Will 
um.  cludethedayofthe rerm. "Dirl. 26. n. 

1675. Joint petition of the (advocates. 


granted by the donatar to an: eſcheatj 
7 That he being: ſatisfied./ of -, what 
Naming a per- © was reſting to himſelf, ſhonld apply 
Jos is Mee. s the reſt at ſight and deolaratiag of 
ec the Lord' treaſurer ;* the } Lords 
Found, Thar 40 are was to be underſtood, not 
of him who was treaſurer: when the bond was granted, 2 
but of him who is treaſurer at the time when any al: 
ledgeance ſhall be made upon the ſaid: bonds > Auchine- 
Tos, July 1632, Bowmaker. * "bp ae in 
IN a removing, a the inflinee.of = an — of I 
natar to a wa „ againſt à tenant, ar 
Iy ce, dure | exception, That: the. tenant; Mad: 3 tack 
"g pleaſarts rom dhe deceaſed, which wasgo fan 
es in 


A BOND, > 


of the tailzie, againſt the deceaſed'ꝰs daughters, who 


Was annulled ia fotum, or only as to the firſt 
and ſubſiſted guoad the reſt? it was found, 


net. * 5 H - * 7 y 
« 


Clauſe PPE: "vin! the writer. ne 20. be. 


Lityy to con- or to be eontructed ;pro expediends bc 
tract debt pro tas. ſuas res et neceſſarin nogotia, tbe 

expediendo li- Lords found the ſon liable for a fur, 
citas ſuas res. borrowed, by the father, after. the dur 


u without burdening the creditor, to prove that the | 
money was truly ap ed: in rem verſam of Rn 
 Fount, 7; Jan. 1703, Stuart. 
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riage, by her own father, who might haye'ſtoppetly 
marriage, and at whole inſtance execution, was d- 
dained to paſs, it muſt be ſuppoſed, That all parties 
greed to the implementing of the contract, .by a ſecuri. 
ty out of rhe father's lands, The Lords, m this cir- 
cumſtantiate caſe, found the infeftment, out of the w 
lands, ſufficient, unleſs recognition be incurred. Hat, 
(Contratts of marriage) Nov. 168, Kirkland, &. 
A PART , who Pad no children, except daughten, 
having tailzied his eſtate, failing bein 

53 e male of his own body, to his three 
of a tailzie. uncles, ſucceſſor ;, but thereafter; by4 
declaration and obligation, having re- 

voked the ſaid tailzie, with this narrative, That the 
eldeſt uncle had offended him, and therefore declaring 
the tailzie null, and obliging himſelf, ſo ſpan as he re- 
turned to his own houſe, to deſtroy. and take: his name 
from the ſaid bond of tailzie; and, aſter this, having 
lived ſix years, without deſtroying either the ſaid tailzic 
or the ſaid - revocation thereof; in a ſuit, àt the in 
ſtance of the ſecond: uncle, who was the next brand 


were heirs of line; this queſtion. being at full length 
debated, viz. Whether, by the revocation, the tailzie 


branch 
That i it im- 


ported a to neee, e 9- Des. 270% Bur 


CLAUSE dubious,. interpreted v 


1665, MLaud. 
o kaving diſponed his ellate to his' eldeſt ſo 
well burdened with all his debts contradted 


of the diſpoſition and infeftment upon 


"FAB commonty of Bigge lying within che bara 


e 1. A U s E, ac 25 


ac e Biggar, did once belong in proper- | 
2 y ** family of Wigtoun, and, in Clauſes, whee 


all probability, had been poſſeſſed in her (porting 
common by the tenants of the family property or only 
ſurrounding the fame. The poſſeſſions ' ſervitude * 
lying about the common, were /feurd; 71 - 
out at ſeveral times, and the vaſſals continued their poſ- 
ſeſſion of the common, in the ſame_way that the tenants 
of the family had done before. The Earl of Wigtoun, 
inſiſting in a diviſion of the common, claimed the preci- 
puum, as proprietor. The defenders inſiſted, That 
they were conjunct proprietors: And the Lords found, 
That a diſpoſition wk Pore? and pertinents, joined with 
an uninterrupted poſſeſſion of the muir, as extenſive in 
all reſpects as the purſuer's poſſeſſion ther eof, conſtitutes 
a right of property; but where a diſpoſition was in 
theſe terms, “ with liberty and privilege of the com- 
« monty of Biggar, they found it only to import a 
right of ſervitude. They further found, That this clauſe, 
„With parts and pertinents, and common paſturage, 
„ uſed and wont, doth only import 'a right of ſer vi- 
tude, unleſs the feuer condeſcend upon ſome ſpecial right 
of common Paſturage belonging to his lands; other than 
that, upon the ſaid commonty, to which the general 
2 of common paſiurage may apply. 23. Jan. 1739, 
/ igtoun. — WW . | . 5 
AF EU charter of certain lands, ef lie ſchiellis de Co- 
vnche, was found to give the pro- is 
perty of Conynche, and not a ſervitude Later deciſions. 
only, Falc. vol. I. p. 46. Breadal- 1 
dane, 15. Jan. 1747. 3 5 
A bDispOSTTION of lands, without mentioning the 
teinds, aſſigning the tacks, and with other eircumſtances, 
was found to convey them. Falc. vol. I. p. 361: 
Dunning, 5, July 1748. VJ 
A CONTRACT, diſponing to a wife the half of 
Inſight pleniſhing, houſehold furniture, and other move- 
able goods, was found not to comprehend nomina. Fale. 
vol. 1. p. 79. Ker, 19. Feb. 1745. 8 . 
A DISPOSITION of beritage, with burden of debts, 
does not preclude the heir from being relieved by the 
executor, Falc. vol. I. p. 56. Ruſſells, 23. Jan. 1745. 
The like; Fale. vol. I. p. 249. Campbells, 12. June 1747. 
| . A CLAUSE 
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A CLAUSE in.a.coptraQ of marriage, providing 
eſtate, failing heirs of, the marriage, to heixs ani 
. by he — 
Marriage, alter the former nations * 
cractor. Rald. vol. J. p. 67. Weir, Jeb 

A PERSON engen by l t of ee 
to provide à ſhare gf abe conqueſt to the 
which failing, to his heirs whatſoever; 5 the.heirs of the 
marriage failing, without clai implement, or di. 
poly of their tritt. the obligation is at an end. Fal. 
P» 293. Anderſon, 26. Nav. 177. 
"PORTIONS to younger children, being payable oy 
their marri ages or ma i ar at their mathers dea 
which of zhe terms "Would, fri ſt happen, - grovided thy 


the portion af any of them, th 17 ae 


majority, thould fall to the 7 
1 n By 


their arrival at n 
"A 7 vong "4 nted to. Now ad. wife, 
n 4 an 
eee — F rent, prqviding that the 2 
| beve power io diſpoſe of part of, the ſum, aul 
the! _ REO reminder, a EO, be ja 


T9 -- 

_ ++ ACLAUSE in A contract of marriag 
wife accepted the proviſions i in, full of al 

thro'. ber huſband's deceaſe, was four ; 

tion of the circumſtances of. the caſe, to 2 the 

claim of her next of kin on her deceaſe. ＋ akc, by 

p. 193. Crawfurd, 6. Jan. 1747. 

19 CONTRACT of marriage, providing dhe fee 
* eſtate. to the heir, with abſolute warrandice, 12 
not intitle him to uſe inhibition. Toby * 2 . 10 
Gordon, 3. June 1748. 

A DISCHARGE by an heir, of "all Alwe on 
1 s eſtate, does not hinder him to reduce. 7 
bed-deed. Fale. vol. I. p. 27. Irvine, 1. Dec, 174% 
AN eſtate being diſpobed to à ſecond Jon, withthe bu: 
den of proviſions ta a'younger children, red cemable, fork a 
raſe · noble, by the dilponer and his aſſignees, * 
er he Wr to his W Wann 


2 


Cv ok; 
with the proviſions in the perſon of the eldeſt ſon : 
ralc. vol. I. p. 334. Bearſons, 3. June 1748. 


7 
AN eſtate, being tailzjed to heirs: of the difpo- 
ner's body, and the heirs male of the ſaid heirs female, 
orovMing that the heirs female ſhould bear his name, 
the ſon of his daughter —— was found obliged 
to bear it. ES, vol. I. p. 368. Hamilton-Gordon, 
13. July 1748. FE 5 
os rOSTTIO to truſtees, for the uſe of the ere · 
ditors of another than the diſponer, with power to them 
to prefer ſuch as they pleaſed, providiug that none of 


me creditors ſhould have right to affect the ſubjeR diſ- 
ay WY poned, or ſue any ation thereon, was found not to hin- 
tha Wl der the whole creditors, jointly, to inſiſt perſonally a- 
of inſt the truſtees, . Falc. vol. I. p. 291. Creditors of 
$ bf Puke Hamilton, 24. Nov. 1747. 2 

gthe A SUBMISSION being made to arbiters, and in 
Hi caſe of variation, to an overſman, with power to them 
nes prorogate, the overſman was found ta have power, 
band on reference being made to him, to prorqgate. Fale. 
vol. I. p. 395, Macbryde, 21. July 1748. 

who ARBITERS having decerned for a ſum, with an- 
erer nualrent, from a term, providing, that if the creditor 
0.8 Wo ſhould neglect to grant a diſcharge of all his claims at the 
Nov, faid term, the intereſt ſhould only commence on his 


= y , * 
1 8 
« - * 
A 
+ 


granting the diſcharge; this was found, tho' it was pled, 
[that the diſcharge being granted, the d 


is HY prejudice by its being delayed, Falc. vol. I. p. 259» . 
NES. K EET 
+ the A POWER to a ſeller to redeem, within a limited 


time, without mentiohing affignees, is not aſſignable. 
Fale. vol. I, 358, Niel, 28. June 17438. 

A PROHIBITION to alienate, does not hinder to 
veſt in truſtees for the perſon's own behoof. Fale. 
vol, I. p. 64, Truſtees of Murray. . Feb. 174 

A FOUNDATION of an epiſcopal chapel, in the 
terms of the toleration, giving the veſtry power of 
chuſing the miniſters ſo often aa theqWhould be removed 
by death, or for a juſt cauſe,, was found to give them 
A dileretionary power of removing for cauſe. Fale. 
vol. I. p. 28 7. Foullis, 10. Nov. 1741. „ 

> u, Take ating. ©, bind conjunfily for a 
bargain, was found to bind the writer and 

488 ſererally. 
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\ i | ip. aig 1. 


ebtor ſuffered no * 


* 


A * "A 1 I . gc- 


ſeverally. Fale. vol. U. p. 229% Sloan, 5. 'Feb; i 170. 
FROM: a brother to a ſiſter, promiſing her A bond 


for a ſum, Was Found to ree f 


bee. 01 to, grant It, free g 
1 clogging conditions., me * ol, U. 7 99.5 Þ PT, 4 
Nov. 1 IM x 6 1 


FROM ſeller to iche 400 10 4 tb deuter 

goods, free of all riſk; found to import 2 the ſeller 1 

as to ſuffer the (agg on N but n 5 el 
e 755 


*. 1 


he had 1 bee 6 | Falk. vol, 17 Perf 
Nov. * Kae 8 5 
CONTRA marriage, ſett "the 
exception of 4 bond, ring, or iog th c to.the 
- huſband's children of a former p Fant, Nos e 
give them a * tho* no bond was ever gt tel 
alc, vol. II. p. 44. Mercers 18 Jan; 4 
A FARME - velbg obliged by à contra, Fo 555 
age, to employ a ſum for himſeli and wife in 
fee and liferent ; znd his children in fee. W. "ood 
not obliged to turn his ſtocking into mon e and oy 
charged for that purpoſe, and, his fects 71700 K 
charge was ſuſpended, and che arreſttient | 28 with 
out caution. Fale. yol. II. e Hend Fe th 24, Feb 
1750. 5 75 Ws 


a MX oo .cTc  . 


| 7 . rei al Fd held a. lec pl | 
ma mentioning annualrent, but to be 1211 and a 


in the ſame way, and with the ſame conditions aud res 4 
frictions, the ſecond was found t6 bear anifalren Tak ; 
vol. 1 Fs P» 186. Stewart, 16, Wore, 19 „ avid tl 

A PROVISION. to a child, payable at, à term vi 5 
he would be 16 years of -a e, 20 due to th ebil 6 


Tec en. Kab vol. p. 81. Bell. 1. Febs 


1749. ; 
| PROVISIONS 0 ; ben, be inte at their jag oft 1h, 
and if any of them died; the fry 

were e found 1 to accrelce, Whether they artivedat! 21 


CLAUS E, oe. 


5 ot. pale. vol. 128, Binni Jec. * 337 
Us * FATHER Ie ns ol of effe 1 He e 5 
den BE be eſtimated at a ſum, burdened 
TY younger children, declaring, that Fg e 1 en dren 
1 N died, his portion ſhould accreſce to the ſurvivers; ; the ſon 
Wo” = Ca comprehended in this proviſion, and that he 
ta dying, his portion acereſced. . Tale, vol II. P. 122. car. 
liable negy, 8. Dec. 1749. 

| A LEASE ro an iuſband and. wife, and the Meter, 


« reſted in the wife ſyrvivio * Fs, Tank, vol. 
II. p. 114. Bo „Nov. 22. 1 | 


T's A SUBJECT being aiſponed in x; vlag contact; 
* by the 8 faber 6 to the. Neg "in e and 
4 her heirs, 18. 0 1755 73s found far; 2 r II. p. 174. 
W's Wordy, 18. uiy'l A da 

I A 0 f 70 in A 255 At of marrigh}' be ſeitled on 
55 the f. pouſes % comunt-fee and Aiferent, * ro return 
4 Þ to the brid If ae Father, Jt n*caſe « of het” e bout 
1 children, Was found to return only after the buſband's 

"death. Pale, vol. It' p. 29. Rae, 16. Dec. 1748,” 

1 A BOND, granted by one brother to another Nn 
770 able, if he d 5 od children, being no ity, but 
bon What the granter was bound to as the ve Pe of ai e- 
th ſtate,” ſetrle 4 Uh him} it 8 wund, That the cred or 
ay could diſpo pane, "for fational, FE well en ,orierans cauſes. 
ac. vol. II. P. 57. Nalrns, 48. uly r749: alba 

Pal, A RENUNCY Hod of legi . ol vehger 
has | child, was found pt tq bar Hfr from claiming the whole 
4th executry. Tale. vol. II. p: 65. Mara, 22, Feb. 1749, 
. A BOND, dy a tufor-indaw; that he ſhould exerce 
wy | the office, ws. nd not to wr that he ſhould com- 
471 pen his title; 1 ey clerk was not found 
75 iable for ne Fro Bay take cautipn, A the cantioner 
1 would not hade 5 Falc. vol. P. 78. „Lid- 
ak. del. 29. Nov. 1 


1748. 
ADI POSITION of ſuperiority, vindening it with 
the vaſſal's right, Was found to make the ſuperior liable” 
to oa, conditions, in the 5 charter. ' Nie. 
vo gi Fol 


A GIFT of pies hs ar eee 
Ka 


convey the teh vol. 11. 3 5. Heritors of 
Kirkpatrick. 5 4 
AC Han TR 


* 


oY oe molentinis in th 
Fla 03 1; "45h A 
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remendas, liberates from reftrietion. Fales yol, u. Ay 
Harrowers, 4. Jan. 1756. 
AN HERIT R, havin ng right to fig” ina certain pan 
of a river, it was found, That the oppoſite heritor, why 
was infeft in a barony, cum 1 5 5 bad r never 


filhed in that place, could not begin to at do in- 
terfere with the e fiſhing. Tale. 1. N 3 
P F 1.750 

IR N Sabre, diſcharging all dig cont» 
petent to the wite, or ker neareſt of. 


; It the 'event 
of the 5 deceafe, was found ito i 
neareſt of 8 in the event of her Ie i 
band. 69. Tbomſon, Feb. 
A AELIe b Re accepted certain IT d het 
contract of marriage, in Wald Anna all other yes and 
agreed, that thele ſhould ſtand in full force, i" cald the 
marriage diſſolved within year and day; the was found 


within year and day. Home, p. 373, Garden, 19. Feb. 1743 
CLAUSE of regiſtration in bonds, its hiſtory and pro 
wess. Remark, Dec. p. 210. Sheriffs 


1748. 

THE words of a feed, diſponing 6 all . n 
4c ſhould pertain to the granter at thezime of his death 
« qo his brother's heirs Ter whatſoever, ; wer 


found not to comprehend a ſy to which the x 
er afterwards ſucceeded, from irc nſtani 
appeared not to have been within the granter's incerttion. 
Fac, Col. vol. l. p. 283. Farquharſon, 2. $756. 

A CLAUSE 4 return, of a tocher in a ontraft «f 
marriage explained, ex equitate according to the pr 
bable meaning of parties, againſt the C 
On of the words. Face Gol. vol. II. p' 130, ip 
16. Dec. 1757. 


and company, Gentle 


company, wrote to Allan 


4c oat · meal, at jog. 8 d. e deliyeradlc 

cc at the e n as bird Wy weas 
5 ther wil dow __ at Martinmas next, and 
© the 1» Jan. in equal proportions.” Of the ſame fait 


le, Auer to $ letter, * . 


intitled to aliment and mournings, tho her haſban lied 


- 
ds RSS oÞ  Om#0i0 ob oo ea as Mom . A an” TC en . SRD 


ada 


ON the 14. Sept. 17%2,. Fairy, agent for Conti and 


« ] acknowledge to have fold from 600 to 800 bal | 
« north-country meal, crop 1754, $008 and ſufficient 


8 


9 L. A N- 4 at, Ke. 


| of the bargain; 15 that the Mt e 


OO 


ed in oo Fe ithi ig) th 25 2 7 

ſhipped 609 bt 

for Irvine, 5H be Ik f 

having 1 8 he tare wg 1 on thi this s ground, 
pigs it was ug X 7 55 


way 


crop from Portſo: to, Irvine tn three” Hacks the the 
Fare of the letters} ſceing the gentlewens farm- vi iftual | 
in that eo Naue. not e uin! 6 reel Yule - 
and Candlertias: ; Res lied, "When an" ithpoffible” 8 
tion is n Ry en de iber of it muſt be, 
to void the bax gain altog 5 5 * Pand. De obi, gat. 


ea act.; Stair, 94, . r in lit. 1 i 
J. 13. The Lords Td * price of 


the meal offe O 4 
146, Cours and PEE Th tt Fa . 


8 55 
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 SZA-WEED,” kelp is Aer d long to 
ſue herĩtor, wiſe lan 0 7x 1 S vp | 
if his grant | thereof, WY rex War Hie. Col. . 


vol. II. p. 


7 


A CLAUSE; oblig gigs | fepay to the te. 
nant, at the end of Ve 1 be wall lay * out” on * 
ſencet, is effetngl, tho* the font” * purchaſe the: 14.4 
9 ** 5 NY he" tac 


et Fic.” Gal, ve . 
8 | a, 0 e Pe Ag 7 351 
=» NG | 1 


ee 


5 her: 1 f . 15 2286 7 ary 3 


Wt fed J K We 
0 0 $24 N Et E K. „oi * 

T was found, d, That 202 i. parl. 1606, anent coal- 2 

+ bewers, relates _ to going coal - pita,- ud that? 
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| conduce coal-hi 


were ſeveral years away from hin, Tee hd 50 
0 Fo 2 58 defendee's work, 1 . 


. 


* 


„„ collie 
therefore it was a fe oe cx ing to fee, lire; ml 
| ery e up, or not 
ble to mai t Bel Bs wy h 
tte ts nail the hed" Hye (co gh) 


IN a requiſition of 13 upon the d 110 
1606, and Na & 56 1661, the Lords Rt 
00 15 en wn without a teſtimor F 
for 2 Lol and this, tho” that maſter had 5 
coal for ſeveril years, Aud his colliers, without bb t 
Tent, had into the ſervice of another. 'Thiey'foun 
Bever, That he mipht require them to Bis + 
gain after he had got a going-coal of his own ;tho! hy 


= "YL a . n ps "I 
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„havin ers Hands ai 
5 8 them aſter a 
Jon "mate" at the coal. lil 


ren 


ae wards Geferted, * That 


2228822 « ME ed. Har doo io 


. of this laſt wor W 1h br. e 
* 5 * f 
ber Col. vol. II. L 


e A a wo 7 1 21 — 


. recover the penalty of the ſtatute 1606, from a thin 
7 Fac. Cok.. 2 as. Je 


ELLIS, working at a coul, r nbn 
bound to the coal, 3 5 9 
*. 703. You 0: WD YT 
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HERE js aw chllacio in ger Wi, " hy 
T but in the caſe” of ſncteffion' th, 25 to lac 
moveables, anU therefore, nat amongft gy 15 
heirs ip of thn drr 5 "Fo Fal 
proviſions an 
by contract 
70 Gosf, 20. 20. 

1 . 

ri e 40 t 

odor to the children 5 8 


quent clauſe ; the Lords 


the heir had a ate 1 00 
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lation is ckpont wh 


| amongſt . 9 bly a3 to” 


moveables, and fee the ve 
| fer no diminutzod, by giving 1 MO. 
Ton of land to che fecond ſon, A 
for the collation; Stair, 14. Feb. wes; iccleuptii— 
For the ſame. regſon, in drawing + are of the oye: 
ables, an heir - Nortidner is riot | to 2 
ters an a an eſtate Cans ar by 
29 car 4180 8 

eee ; n0 phe wie k ba gart 
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2 Fr C Of L, L.E 935 3 22 
« child i in the houſe,.; at the time 155 any a1 


A 2 
e "i only 
taten 7 i marriage, 7 TRAN 

vs and reift. pd. ba Lag f de ad, 


1 
bl 5 to A that Eden 
ng, ſhe could | have WS ro £ of % 
deceaſed's hdmi Stair, . ; 
—The, contrary fu 11s: ady N 
here being only one 1 5 th heir zu 
executors, hecwas: found. to e | are wi 2 
Fart, ſchout Kollat. 15 Reif TRASE 3, the,, Wo. 
'Staj A1 ount... 12, Jan, Irqtier, „beds $1144 
HE heir can Tor oh, 7 of the movgeables, (en. WW 
E zunſef he he willing. WW:i 
Heir may elan to co alf. (Heir), 10. April. » 
4 legitim, pon 155 faite, 9 
dee e ulx. 183, and 3 th 7161 V 
Kei ts a Wd LA Gfe 43 2 0Y' ar 


ever is derived: 
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egents Were but his afſelfors, and had ne 
of adminiſtration: But the Lords found the con- 
trary, aer 


e N J 


% 
p 6r 


. 
a. 9 
— 


receigh 
cg for trial for 


ed theſe two der N as not being'on | the i 
wndation ; The Lords found the principal in the wron 
nd that they had good right to Vote. Fount. 21. E 2 
711, Burnet, | 
A PROFESSOR, in a college, baving been Ade 
nore than a by occaſion of a 
wroceſs before the Lords, raiſed a- * renicies 
pinſt him by the other maſters, and Pg Jor 8857 


ing thereupon deprived by the head how6 be 

f that houſe ſummarily, it i being oo 

og in their foundation ſt d e for 
1 month, ſhall, ip/o fate, te debar them, an | 

refuſed to be and atceſb | to the 8 

yon a ditory denied him: the Lor e 

vary complaint, ſeeing the defe e to 

ntence and debarment by Agel 2 without the 

dicial preſence of the other he bello be the pur- 

ver to be repoſſeſſed, and the — de rung, and 


Joors to be as before, w thous oh the 
leſender and the other founded 25 (ho are jud 


SAD Oy LSE I EDEN 


Was 
e ia ſuch accidental tran in a Age = | 
my nanner, to convene the + and proceed accor 

ng to law. Fount. 19. eb. % 


POWER 7 een In 2 roof cell yes. Se | 
mnunity. Ft © 


we | 4 | . 
— COLLEGE of JvsTIEE. 
0 bſtract of the Declarator ot the Priri- 


leges of the College of Juſtice. 


x Lords declare the members of the coll * 
juſtice, exempt from * of the miniſters 
ſtipends, 


362 COLLEGE of * 710 
ſtipends, as alſo fr watching, wardin and all 
Pen; fof the a Aw ie ; Fro F der | of aſe 

ons, ca. ſey-r -mailts, le Ae „ and bre! 0 wa 
laid. on t cir proviſions for elf files, 75 984 
on Gods, cafried 10 1 on t 
cert cats from th the | being 
den to, him, is 181 ed 


renewed on 155 the 10 5 Le 
gate he them t fro the” civil joH 
1 and, tl 7 it 18 ſufficient f A 
elbe be without th ie neceſfiy. of An ade 
the criminal jut iſdiction, their Lords, 
detlired, That they would take trial * hat 575 bl 
the former, ar Moreover, in 425 | 7255 
tax, laid oh by the. gWerumént, ris orda 
ſf cial ſtent, lf upon the to for | 
o much more only as may defra the e ges 
1eftog „Le. Wnerein no ewe l to NE. 75 
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the P tent magiſtrates,” nt-? alters, i eme 

longing to the town's common. 800 d, des 1 

#1 bur this, With prejadice to the town ef Edinbigh ii 

4 fo lay { on the pre en "of theſe, W 0 have been an 

i uſe fo be exempted, ypor! theft veigh or Ede 

1 on any member of the talle . juſtice." Tue 13 

declare further, Tha An, from ritbe/to tine) n inf 

1 Aste n "adi cate, ne the ae re. 
each quarter, of The kt to meet whh the City Neu jv! 
maſters and to fee that the vahn tion be'equally mil 
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of their meeting to the Lord Prefitcht, Dean of Fac nat 
ty, and keepe * bf OS ſigner, ef Mays Vee, in rin 
| bk ſeſfton, and twenty in 2 Lu, T1 
: * the her ſon A ing to de rh6rierg,of Ihe a 
lege of joſtice, why Sets beg "Advoci i clerks 
jon 2 of the bills, writers to the ſigner; the oute 
3 clerk, and one ſubſtitute for regiſtrations in a 
of the ; three! cha bers, the. three de pines af ina cle 
to the bills, the clerks- of exchequer, the rh ter in 1 
the chancery, their deputes, and two. 8 ſe 
the writer f 4 che e firs h his depute 
to the 2 — Fs us — m. 
cerg to the fn Ng = . of me minute · boah, 
he deeper of Thy rolls of the inner and outer } 50 
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nd their Lordſhips do extend all theſe privileges to 
ne ſervant for each Lurd, une for each advorate, four 
xtractors in each of the three clerks offices, two ſer · 
ants that keep the public regiſter, the keepers uf the ſef· 
jon - honſe and advocates library, who are all to forfeit 
heir privilege if they keep any ſhop, tavern, &c, Home, 
Feb. 1687, Tongs of Zane er Towu or 
Edinburgh. * 5 $4; gh . Vets 2 
TH director o c pa 

member of the colleg® of j cherry | t "Dire of 
22. Jan. 1669, Collector-general of 945 i 
the HANGER den Director of Chan- nend 2 


ry. n a $44; Pein men, Fre ef 
pable THE exemption of the members of * 
rt he college of juſtice from vall civil Ka e, ; 
„ af ourts, except the court of ſeſſion, Was 4 TO 6 ing 
f nb band to extend even to cauſes mere- 7 77 n. 
en ſpiritual, ecclefiaſtic and conſiſtorial, Me wo, 5 4 mas q 
os 10 Colv. Dec: 1 588; Bothwel. A et 


8 
2 


FOUND, that the fellet ef a Lord of ſeſſion, enjoys 
he privileges of her deceaſed huſband! 

during her wide hôeod. Erik! 7. June Privileges er- 
1593, Traquair. The privilege of tended io the 
advocating cauſes to the Lords ** widows of mem. 


* 
2 
ng 
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G inferior courts; was extended to the e ä 4 
e eeud of 4 member of the college of Li au 
Nen boltice, ſhe always eye remaining: a Id. "Had: 23. Feb. 
nick 1610, Sands. Nen en £ 5 Go eie $036 
„ of deten, Siber, ordinary or eee 
Fic Wl nary, has privilege” to get his 4ctibns Feil 


aled in the inner- bee, and ene ee 
de compelled to anſwer in the buter- als of 7 0s 
houſe, Had. 9 March 100, Melvil. 4 er bs 
Had. 27. June 1671, Hamilton: enter :heuſt. 
A PERSON was found net to; have forfeited" His 
privilege as a member of the _ th 
of juſtice, by retiring to; and reſiding Fs 4 
» the hay to ſuum the diligence of . P's bn ＋ 
$ creditors. F 1. Jan. 1710, * 
Anſtruther, © = Xe See Fe: e v . % og Fix. 


MEMBERS ofthe « of juſtice, are wha Se - 
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. Members mu} what concerns their offiets, or wha 
aufer. do fe, acted by them in hat: quality., Bus, 
ta Com 24 June T 7 Muir. petition be- 
plaints. ; ing pre 


' cels ;. but the advocate having got them not 
cate, hut /ququas guilibet from another advocate, the 


fine; tho? Amneivber; of the houſe, Fount. 16 July 1683 
Fairholm.—A part having given in a ſummary em 


J e whom the <omplaiper was neareſt of kin; 
on them, not committed b 


theft; iherefore they reſuſed to rake. ix in hoc edn, 
tion. Fount. 3, Dec. 1695, Preſtongran 


tives of a writer and agent, craving Warrant | oy 
papers ſummarily, upon receipt and 15 and vs 
pon paying what was due to the deteaſed by accapipſ; 


not in the deceaſed's hands 4s writer 
factor for ma 


but that the agent 
in an exhibi 1 tings n 
1699, Children of Generel 
ſignet, in 2 dying condition, —4 WY not obliged 


"of writs 


' that the writer had received theſe writs from 13 rat 
een. Forv. dg 1798, 1 


in the bill chamber; mi) * 
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I jo anſyer ſummariq - oben dill, av 


tid 8838 that 12 Ek a ire bu 


papers neceſſary for the 1 a minor, in a pro 


Lords refuſed. to. cauſe him depone ſummarily Jvc a. 


plaint againſt an advocate and a writer to the 
alleging that they ad abſtracted ſome of a po + 


e Lords found, That this was a malverſation alledge 
them in their office anl 
truſt as members of the callege of juſtice, but, wholh 
extrinſic thereto, and defamatory, as. an acreſſion tb 


but left the petitioner to his ordinary gaurſe * "hm 


mary bill having been given in againit el rey 


and it having been ſuggeſted, That buſy; papers mas 
gibeir buſineſs, and ag forve of the 
rita might be ions of his accompts; the Lork 
found, That ends could not be given up in, this mano, 
's heirs muſt be called, via or 

viliber. Font. 28. Dex, 
Sate A writer.to tht 


ſummarily 10 depone, on.a/petition, touching bis hir 
ging to the petitioner, who could ngt 1 


* for his malyerſations : the Lards e 


% 


complaint, in regard. that- his truſt now s related to 
is office as clerk, ſo that he was to be conſidered, an- 
uam fn een 8 5 17a, r * . 


c o 1 1 1 1 9 N. 
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A PARTY , "haview eee 8 in Adar by 
lead a compriſing, and the debtor ſuſpending, the 
denouncer was preferred to another, who denounced and' 
completed his Omen and t himſelf infeft before | 


*. o uſpenſion coulg.be gs hl ed; - the laid perſon 
get r procured the nſion by his on travel and 
ed, expences. Dur. 28. Nov. 1628, Borthwick. A com- 
ki; priſing was found null by exception, becauſe the debtor 
brought within the country, to.the effect iz might 
de led upon fifteen days warning, to the prejudice.” of 


£4 


a third party, who had denqunced befare, upon ſixty 
days. Ho „ (Dolus), 13. Nov, 1620, Wardlaw.— 

4 compri ring charged the ſuperior before a- 
nother's compriſing Was led, and the ſuperior. having 
ſuſpended the firſt, and freely entered the ſecond, with- 
out a charge; the, firſt, was preferred; in reſpect of 

his diligence, 5 8 the other was inſeſt, and three 
years in 8 W ng) Dur. «/t; 2 


5 
= 


a2 


F 


1632, bergan | 


milar caſe; Stair, 3, Dees 
— Clerkington. 25 29 * og E: 
it bf IN. a competition. between, a poipder and arreſter, 
Pra the latter was preferred, becaule the party, in whoſe 
bands the arreſtment was laid, bad voluntarily exhibited 
net, Wl = delivered the goods to the poinder's wen. th 
urn (Arreſtment) 7. Feb. 1616, Kinlock, 21148 
Der Na competition — . — pane Hooks and execu- 


tors of a deceaſed, the Lords re to prefer one cre» 
ditor to another, altho' their diligences were not alike, 
ſome of them havigg obtained decrees; becauſe the 
executors had not oppoſed theſe, but had defended a- 
gainit the others, who otherwiſe had been as diligent 
% they: for thus it would be in the executors” power 
to prefer one creditor to another. Dur. _ _ 
os 20. Jan, ee * Cr : t + 
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| neſs; it. was found That, after elapſing of the 
pointed by act of parliament," the ſheriff of t d 2 


besef Thornton, which of them Was difly'ele&ed . iN 7 


Vent talking the oath This object 
_ and: Bruckley' 


M act of parliament, both ſuperior andivailkl h- 


L. 20 Sterlin of real rem: me defenders Were ſoudd 
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MMISSIONERS. of SUPPLY. "MN. 


N Ne ee which-of two Þ e e. 
lected colleQor of the land. aax for the ſhire ph ec 


was:the proper officer to appoint another diet 


won of the comml oners of ſopply. © l 
E 5 Hits forts 5s 1 IE *% BBW, 
IN a queſtion beta, een vine of Bruckley/ di x 


leQor:of fupply: forthe ure of Mearris; it was 


by Funes, Thatilevine's Ne proceeted"t6/ mint in 
their preſt or — ore qualifyi wee J 
to, the he apprehended J thy 


nullity;-nvieſs. — as commiſſioners of ft 


election found legal, 
act 6. parl. or” 11 2 r * 


. for the ſume L.190 valded reds? N N 
1735 „z, t n e ee 6 I 1 My as 
AN DD axati che ded $ 
of Wick) and belle of Thur ae n. ig -naley 
INES vir Prob 
_ miſhoners of ſupply in the ſhire uf Cai 
being poſſeſſed of the qualifications v 

ry that ie, . — n 
or property, or — as T feret 

of lands, valued in the*tax-roll of the 2 to the 
extent of L. ioo Scote per annum, or to the extent if 


bos lindle'in che pency of the sel ef parken: fir Ml" 
* Lords — that i that chſe eee ren iy fu 
to the particular perſons, nominatim, appointed commil , 


ſioners, not to theſe 1 virtute ei 
1729, Sinclair. Fr 5 N EF. +3 


& er eg the inf ance a dne 1. wh 
| ww es ry Proceed without conck e of nde 
* 711 9 1 "+ 4 5 "3? „ 


—u—_— a 
Sp 


mg 


* 


2. 
8 


Fir 


£3 - 
= ; 


. 
. 
280 


COMMON, . Lal 
"8-04 1 mee "iS: 
reſt, unleſs ji | ik xls the CANT — — 
a greater rent, in w ne nn any 
under dme, met kinder the common advany = 
tage of all conce „Stair, Fount 21. Dec, 1680, 
2 ( The, removing, in ſuch 4 caſe, allowed to 
proceed, upau the aqjudger s fiading,.caution. 0 maks 
the rents effectual. 1 Xa | Nov. 1687, Halliday. 
WHERE parties have a joint and equal-incereſt in.an | 
eſtate, the. c page rits fall to the pg of the 
an bann. to the ,otbers-for; their 


— the. ping. ONE — — Lands: wn 


pointed hands ta be given into the regiſter, 1and: either 
party to take, out an extract, at theiv-own charges; and 
as to dil ae charters, and other Writs, they; ap- 


pointed them and an obligation: to 


ſubjoi 5 fogt of the inventory, by: the: per- 


ſon 1 ho was 10 hays;the keeping vf the wrie, a — 


ing the greater. indereſt te male de ſame forthcoming 
to the other party, on all veceflary Fun. ; 
25, Dec, 171, Fi The eldeſt heir-portianer, 
tas the. cuſtody; af he unte, gry Forced ter cams 
0 2 younger; (ter, upon the equal expences of both. 
dair, 23. July. 4880, Cyngingham, :: Equnes a. July 
108, Cowie. The ſame: was nend, aha a younger = 
lſter had acquired right to another ſiſten a proportion, 
„ lo bd a gr greater eee Burt 17. 
* 2638, Denham tin nf AS HOO fv bros” 
if i e rr of net Tay Wet: 


C 0 M M O N * e , 


1 2 
8 


N the diviſian ecy a proprietor 
and ethers. hay PE ras Fra los Ek ought to 


ure a fourth g 16d ga hl, Gengaamgrecipluns, 


the value his opert: 
be divided 570 gel — Sf to the act 1695 . 


vongſt * neighbouring K who have — 
2 


. 2 e M: MON TK 


W OY) ing the 0 
1 —— in that diviſien;” = - 


the tenants had 'promiſcnous | 
vf the dominant tenemem. Home, 97 þ 
In this caſe, the ſuit was at the e * feu 

im alproceſs uf diviſion ef the conimonty of vgs at 
*he-Larl'of Wigtomns inſtance,” againſt fle f 2 8 
of whom were conjunct proprietors of the n 

ad only ſervitude of paſturage nit; it wash 
againfl the precipium, by thoſe whi o had fer vit a ; 
the rights were derived from beben eee 


no fe e. ö 
on prope 


on, unleſsin _ caſe * 
3 * 
pulated te chem; ther che' bt be was In 
Lohne wem tes 1 ſufficient” ieit 

Selen def, Taving —— ryitu 1 art en 

Have proportion of abe danse to aprt ti 

| ne rights. © 23. Jan 73 1 
rainſt” his" van "i 
wares | fervirgdes of —— Magn 
wit his pro ER 

_— to ſue. a deinen im this" ene. 10 

Ste wärt. n 4 125 1 7 1 * 2 * e | 5 
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* IN. proceſs of viſion po "wet 
3 during barom, the! 
rule of the Uiviion Was found 20 be, not the” value of the 


5 butob- 
ir of the tenemente which had boen in ufe 20 i 
eren bin Nor 1 Dal 0 


tenements chat lay 


, 7-95 AS F * + + + 1 „re 
ö 


on the diviſiea of the forvient mult; #6 $74 
have any ſhare of the property, . Las 


> furfuce ma be Gvided. erey bur the, Leger 
"Pp 336. Stewart, 3. Jane 2. 11 SL 85 

' LANDS, of which a mir is per inent, as cummon pit 10 

\ are entitled, om a divi EEE « 
their value@rent, natwithſtandin they have cn 
rage on another wutr. Fal. vol: I. 1 Ht 
Jane 9 _ AS A 10 


n wo 
a * ' 6 
„ F 
4 * 


coMMUnioN ELEMENTS. 465 , 


THE ietor of a barony, is only entitled tou 
ſhare in nga voy er" effeiring to the valued rent of 
juch of his lands as have and not 
to the valued rent ede bel klara. Fac; Col. old. 
ps 68. Moncrief,: „Dee esa... hn 

IN the divifion'of :a*conjmenty the poſſoſſion of ꝓart 
of a barony; was ſvund to preſerweg the 88 
whole barony, nere the whole had formerly been in 
ufc to be poſſeſſed,” Fac:.Coluyol- I. p. 200. Babu, * 
23. Ver en e g 


In rout Sins boring idr 201 


* NN "ELF MENTS.” 
ire Tg e agh 9 #19lny 4 

x COT charging 40 werke ſor communion - 

je ments: the bords found the, fame ade, t be 
had not given the cum munion, but. n 
to be put in the phor $ box, aecordin; 
by the charger. fiir, Fount. 29. 
, Found that the yearly: ie on 
on elemems cannot, When the ſucramei 
ſtred, ee . Fork, Joy 

to be a to mo 55 2. 

e of tue hericors tn 1215 'Y umig 

ht a proceſs againft þ ; 
before? the * ſheriff of Fife; 2 dende, 
That be had neglected to adminiſtra rtr 
the ſacrament for ſeveral years ; notwithſtanding 8 3 
of, he yearly uplifted, for his on uſe, the ſum — & 
fr comme on elements, by hisdecroe of lacality s there- Ea 
by depriving the p of the ſaid: pariſn, of s certain 


ſum fam Joly, apperrai to them N of Uh king- * 
perm Weed 


Kü interlocyor 12 Having e idered 9 
*cefs, withthe de fe ces and anfwe ſenate, ordainmthe 
* defender to produce 4 ſigned code ſaendence, uf ibe 
© time of his admiſſion as miniſter of Stuathmiglo, und 
« of the year# he has ddmloiſtred-the fachame bt e — 
«© thatꝭ time: hereupwn be; offered bill. of -:adyo- © 
cition,* Tbe Lords refyied: % advocate, he e. 
Na p. 316 Heritors of the pariſh-of Shang, 
10. June 1 . eee, 

wes” 23. 8 coundrry 
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are - 00ND, OP b. ning 0 
Hou fur # L. a burgh, accepting a charter, 
a; is ; inp bk Ake eto a ne gbbo wing 1 | 
bound "by the © was beet £6 Wh 5 he 5 
deeds Fier non tants 2 reprdiating the” fame; the 
ates?” ©. they were nor- formerly y Jubjedted | to 
K tte thirlage. But hare: the charter” 
contained ſome ew privileges. in the. town's fac. 
Fount. 5 aL 1700, -Moncrief,—The magiſtrates 
a-burgh ned bond for al barge | f the 
price 957 a 12 of teinds ſet to the town; the a re⸗ 
fuſed to allow the burgh afterwards to quarrel the deed, 
as done to tihe prejudice of the commmninity, on pretencs ! 
that N as minors, but reſerved to 2 0 town pers 
ſonal a inſt theſe* m magiſtrates who. mage the 
ceanfaRtion.”” „ Falc. 24- Nov. . 1685, Arch-ſhop'of & 
Andrews. EM reduction of a fen-right, and pf x tack, 
for two nineteen Years, granted by ths mi iſkrates and 
town cotincil; 1926,” As contrary to the 36;aQ, pech 
1491, "which, cuſtom has ſo für only WW that tacks 
may be ſer for longer than three years, 1555 ba 
conſent of the convention of burghg be obj 
As lefion, the l the half" 
. worth of the lands; Lords; beſbre 3 re thee 
ed the value of the gronnd+t to be 5 ng th | 
ef the convention of burgks ratif 1 7 
1. Feb. 1698. Magi, of Edin bb P 
duction of à tack of the town's im duty, Tet "by the 
magiſtrates and town- council of Edinburgh, upon this 
und, 1 hat it was for an under-yalue, withaut'a po. 
lic roup } the Lords found, That the magiſtrares wert 
not 'obliged' to ſet the tack by wa e roh and 
found, that the tackſmer, ak en 105 tack fror tbe rn. 
ma iftrates, who had power to the ſame” to rhew, the” . 
reaſons of reduction ry not relevant apai "them; | 
and therefore repelled tlic e and afſvilzled 1 poke | 
men, reſerving to the pur ſuer to inſiſteagainſt ins 

ſtrates, for mal- adminiſtratin, as aceords,. 16. "De 
1925, MGhie,&c.-—By act z8th, patl. 1693, wagiſttaten Wt 
who 7 grove” Tore prHitA INTL Without 8, re vicus act 
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so me right and ſecurity of the; crediagr. And 3 
"of of a burgh, havin granted hond to tir provaſt,..tor the 
mne, withour following,out the requſlites of the. adi 
ml was found, That the bond did: 19 att its onerqus cauſes 
nd therefore, that as the purſver, gu magiſtrate 

the have been bound torehieve the town, bad the ——— 
granted to third party; ſo, being * anted to himſelf, 

rier” can have no action, unleſs. he Will prove the onerous” 
. cauſe. Fount. Forb. . 71, Roa ap}. gun 

$ er of Edinbur a tenement, 0 NE, WAS 
band Wied ie 25 4 by the Good 702 and 
x6 WY annexed to the royalty man oy years after the erection 
eh, thereof, ſuch burxeſſes, by ſeverabacts of the town 
a council; being ordained to go to thefe ills with their 
pers 475 under the pale. of eſcheat 2 what i is L e | 
** as alledged,- 
ack,- 221 of the E Be no over, 10, impoſe 
and BE burdens upon them, and $0.8 key re, boo, their own 
par. band, ' impoſe. a thirla * mpoſe two- 
acky pennies on the pint of ale. Forb. 31, July 1508, Montz 
the omery.— The common good of - Perak oa oyal,muſt;be, 
2% et yearly, by roup. Stair, 27. Jan. z 15 Jack.— : 
lt ( 4 proceſs, having been raiſed by the burgh of Wigtoun, 


apainſt the burgh. of Stranraer, the matter was ſettled. 
by tranſaction, after this mannẽ y, That in regard Stran- 
raer not being inrolled in parlament, N 
with no aſſeſſment, therefore the mägiſtrates therępf, 
ound themſelves, and their: ſucceſſors in ee 
to the Magiſtrates. of Wigtoun, a certain pr 9 a 
whatever aſſeſſments ſhauld be laid on th = 
ent. The Lords found That the rg 
$unci] of Stranraer; Penn not burden their 
this Ws Md; 1 
Mtair, 6. Jan. 1687, Town of oun. 
ar at the inſtance 13 he magiſt 
aſgow, againſt Jobn Barn, tber. 
e provoſt, for 2 of I.. 4 : 
was owing to the town pen nd, - 
t was zlledge fol the defender, That gr 
e e of the ſaid ba, 5 3 
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an act of come, anted for the onerous cane # 
good ſervices done to the town; and, that it is or 
to gratify the good fervices of m ates. Anſwered, 
thin ifirares 1 but ee buen com: 
mon good, and cannot, more than cui | 
any part. The Lords. decerned againſt / the provoſt, 
Hare. ' (Magiftratss) 3. March 1685, A 
W, &c. a | 
B HAGISTRATES's ef a borgſ, agaiaſt wins + 4 
dree is taken, as preſenting. * 
. apiftrates town, «ceaſe to tie” able; 7 
bound; "as Wh. of their oſßee but. diligeace . may 
Preſenting be followed forth againſt "the Tat 
"town, of libera- © "magiſtrates, the {ame Way av if © 
ted by expiry o Me decree had been taker perſonally +" 
their vere... MN them. Dar. 13, Jagt 
rumlanrig. e -magiltrats & 
bur f bein charged for the reits theilt munten 
ane for ng ire y had granted ond, Penflag wh: 
nmualrent, the Lords; botuirnt aba theit⸗ eing bu 
bound ration ofeli, uh them liable, in alilun, 1 
| rt are al ſum and by gone anmalrents nid noe 
ſuperſeded extract for a time, and ordaitied bet 
| — to be ſtented for their reim i 
inhabitants being cited for that effect, at "this Er 
croſs of the burgh, by virtue of their» Lordibipe ed. 
Hine” the- 15 ppointed* a. perſon- to": Kent” them 
; Jan. 7685, Honyman.— Nahe „ being” ber. 
: rowed thr the uſe of a royal burgh, 4 {bond nte 
by the magiſtrares, . binding themietves eonjunly a 
ſeverally,” and their ſacce ors in office, the town och 
was found liabſe in payment, and not che 
| oo after they were Line: art r Font. 7; 
4 97, Bowie in à pur ſuit agiinſt "qu 
© ſtrates; for payment of a bond gran wet by 7 hem while n 
IH office, it was urged, That tho" regu exandterilh 
magiſtrates are not perſonally Fable 4 for e b dane 
by them, virtute ell; the defenders muſt be 
tliis cale, in regard, there i no lucceeding 1 
-agaioſt whom tie purſuers can häve action. The Lorch 
it reſpect of the an{wer, ſuſtained 'pre 0 2 
defenders, and decerned, ſuperſeding 28925 for 
comperent. time, that the defenders might ſtent the ir 


* 
my | itam 
. , 


VC mp My im 


— 
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Fabitants ofthe town, and 


niſing the money, - Tine Doan)" 1 Ne x 
Lawion. / 22 e Au . tin | 


ters of an wuniverfity, was. found. 5 
ficient to bind the — 2 unleſs, 7 3 


the foundation, au of, them. wer far bound by the 
eſſe of a negative. Stair, 3 deeds. oy 8 ma 


. 


46 WY jan. 1678, Roe. The college 9 of. hers f.. x 

the Aberdeen, ſerting a tack of tei dia 
iry continue, "ori principal's life, 5 fre yearny ere- 
er, with an obligation. 0. renew : the like rack, f 

lng WY tire to time, for ever; the Lords ſoand, That there 
o ſufficient. onerous cauſe alledged for this, hl 

+ 6 rene wing a perpetual tack, it 8 5 not be 15 be 
n part, but. that it was totally null. Stair, * 2 
e 669, Old College of Aberdeen. — Maſters, of a 


lege, tranſacting for the e benefit of the college, . 
whe their ſockefors 1 in Chee, Stair, , 10... Dec, 167 5 Pay 

buy Found, thot an wmjyerſity. may tran 1 a ,Anent. 2a mor- 
the aro whereof the | vent 8 bs uncerti. 
me Lords rao That he could only. 


duties (tho . . of. 


ker WY diſcharge the yearly 

rd" (deacon Tubſeribed. with him) th as e, 
due, the time af his office, miles the 

rade had given bim an expreſs warrant for it, 

med WY juſt and onergus cher Gli. 44. Ibn 1664, fr 
and mermen of Edinburg 8 
5 THE. Lords fund an arreſtment; laid on in the hands 
(or of the treaſurer of the trades maiden- .: _ 
re BY fo fpital, a proper arreſtment, and pre- I legal 4. 
e fried it to an arreſtment aſterwards genie, againſt. a 
ad on in the hands of the ſaid treaſur-. community, 
er, and alſo of the governors and di- muſt be cited * 
ectors of the hoſpiral: and they alſo _ 

ſein preferred an auge,! intimated in the ſame manner. 
. Jan. 1739, Competition, Creditors of Menzies. 
xd "THE office-bearers,of a ren, which has no 
the power to borrow money, are not 

le to execution for. the (debts that Late bee, 05% 
pen to be cs d. Rem. Dec. 

* | 
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11. Jan. 1 , | A * 
GISTRATES 6 not i ple, Aeg aſenting the 
community, for the delicts of s former Firs Home, 5 
u, Campbel, 28. Feb 7744. e W4 
Jod LANG, deucoin of the taylors. of Schurke. 
other craftſmen, Who, Wich Thomas "Elliot fate 
There, amounted'in alf to 2515 3 of Nh. 
ſons, brought à procels againſt the | magiſtrates a 
towyn- council of Selkirk, Sens ging them for embey 
*zlement' and miſapplication of The town's. reyenoe; 
and conclading, t they mould be deverned to. 
the ſums, therein mentioned, to the treaſurer for the 
time being. The defenders, without e into 4. 
mierits of the cauſe, inſiſled * the 1 
minarx objections, That. the pu ther ti 
nor intereſt to carry on this Nee 
being reported to the cui f 
the vbjectibns repelled, Upon's. 
the defenders, the objet re ſnftamed, Th 
purſuers having next reclaimed, | ſs was ſpſtane, 7 
and the objeRians repeſed.” Ft Þ PAs 1 nde 
now en A n 7 e b KS e 
| 5 ta , 7 folſop ing . 
: 8 Thar t bo eee 0! al. but; 4 2 
mong de. fern 90 G Evrape,.) 
borrowed from the Remaiis ;- or 85 ihe Salti e e 
of ſuch cities or 'burghs, as were in be beit dor 1 
me of the Roman power, Was Coptinbe q down. 
reſent times, with, ſome flig] Alteratians,, Set 
'the introduction of the fendal. and I 
communicated generally to other 1885 of. 1: 
tion : That our town. council. correſpondled. | 


. 


4, Aff ering - only in names ; del coy L; is our n fl 
ja melt i pretors our bailies ; their & ile dur 
be : their decurions ont connſeſſors, Ke 3 
ad a common good as we have, v hieh Tt in NF 
to belong, not to the particular tirizens, "whe whether 7 
=_ or pro indiviſo, but to the politic or 0 or carporite, ub! 
body. Our notion was the fame, with. this Aalen BT... 
derived from the fendal-law, that this corporate, 
Df en body, was the — which holds f t YN * 
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ood, of the king as. . 


ts common-good, 
he Roman Wes as well as in our la 
fat belongs tb 2 corporation, is x 2h, op 
rom the prop that belongs to cog be, . 1.6. F 1. 
e diviſ. rer. Uni verſitatis ſunt non ſin; 4 
veluti quæ in civitatibys ſunt theatra, et ſtadh, et 
ſimilia, et ſi quæ alla ſunt commumia civitatum. 1deo- 
que nec ſervVus commupis. civitatis, i n pr 
parte intelligitur, { ed univerſitatis, Et ideo tam con- 
' tra civem, quam pro E. poſſe ſer yum civitatis tor- 
# queri, divi fratres, ;reſcri ſerunt. Ideo et libertus 
civitatis non * nece hpi 2 . 4. 
vocet in jus aliq e us.” Again, & 1. 51. 
Luod. RE Ja, 3 Si quid yniverſitati debe- 
tur, {ingulis, non debetur: nec, quod debet univerſi- 
tas, ſinguli e adxiſing the reclaiming 
etition for the, magiſtrates, Was yperſeded. - The 
urſuers, deſpair g of ſucceſs, as the learned collector 
f this deciſion b. erves, haye not thought proper, hi- 
herto, to preſs. for a Keke Dee and, probably, we ſhall 
ear no BAY ol ik. pe m. Dec. p. 18. Lang, r. 28. 
OV. 1748 12 ita © 3? 1.5 Wh | 
PRIVATE. burg Fits 2 may ſue the magiſtrates and; 
own-council of 19 oyal burgh;. 10 W ſor their ad- 
iniſtration of th e, common-good. | Der Col. vol. on 
. 25. Anderſon, c. 30. June 1753. POR} N. 
THE magiſtrates and town council of  burghs, may 
rant ſeus of the gre of a burgh, or leaſes, of 2 
noer endurance. thay. three years, providing bay 
lat the community be. thereby benefited., Fac. Col. 
ol. I, KAIF. Dean, Sc. 3. July. 1752. en 
LAGE was erected, by charter, into a 
fron; with p ower to the baron to leyy certain 
lls, and to apply them to the uſes * — the 
olls having been cunſtantly levied, Was an 
ligation to apply, altho "hn clauſe had been omitreg; | 
the baron's charter for mare than a. century 
ac. Col. vol. I., p. 189, He, Feb. 18. 1758. This 
Vas reverſed on r rn ein cnn 
PARTICULAR, me ers of 2 public. meeting,. may 
called to anſwer, pre rata, for the application of the: 
wblic money. by the meeting - Fay Col. vol. II. P. a6. 
lod as Feb. 1757. „ 
e - MAGISTRATES © 3 
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MAGISTRATES, of a royal bur cannot  accepteſy go 
opipolive from any one having 210 Within de 


burgh, for his ſhare of the public taxes. cl vo. ll to 


3 U. P. bigs Ras 21. Fes. FOR, e 5 
| „ a9; 

IAT | 

COMPENSATION. RETE NT N 
OT no 
te „ F old, no compenſation! ſti 

6 N 1. not received by way of exception, ret 
Suſtained i in our altho it had been 4 liquids in wi, as 
prattice, baut action only reſerved, of 
 ception) - Sinc. 5. May! 254% 2 - 

n in 
IN a queſtion of ue and recompenſation 10 
the Lords abſtracted from the f wi 


Mature bf ties that were pled in the cafe, and 
compenſation the diſpute turned upon the genem WW 5, 
point, Whether N was the gr 

operation of the law, or 3 Some of the Lo 5. 
were for the firſt, that it © ip/d: arts. UL. y 
thar the parties became nfs pr reditors, and appealed gre 
to Stair, who lays down the rules for. compenſation! der 
and recompenſation, as received with us, from the civil cn: 
law. Others maintained, that com nſation had e ir 
effect, till it was proponed and ap ed by the judge; . ine 
that when compenſation is ſuſtained, our law, on ffir. c, 
ciples of equity, gives it an operation retro to ſtop the Bll 19 
courſe of annualrent, and in that ſenſe only is the con- on 
mon maxim to. be underſtood, That compenſatian que KU 
rates retro et ipſo jure, Upon theſe principles-it wa 8 m 
_ urged to be optional to the party to propone'it or nd; 
or to propone it upon one or other debt; and 62 


- ſing one debt better ſecured than abgther, why. wh 
he not be entitled to compenſe upon the debt} the 
cure? The vote was ſtated in mee preciſe ua! the 
on Whether to the party creditor in more. debts, it Th ; 

* optional which of them to make uſe of by. way w. 
« compenſation ?” and i it carried in'the > affirmative. 1 r 
Nov 1 738, Maxwell. cn. 

RETENTION, by the intromitter with we fat 
0 | TH mi 


wh” : 

3 8 F 
* o 9 2 7 * * 
p : e 
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of what leſt in legacy W er hi”? 
a, ae of — furgiſtied: 2 * Exception 4 
to the deceaſed in meat, drink, ain — - 
other neceſſaries, a a month, 'or per 
before her deceaſe, was _ relevant "upon a Teri 
againſt the yes nt > | Hoe] Crates. © * . 


SEM: 


cbs 


tieſe „5 25 
W414 Eee ae Noon, Fry: PY 
net knowing of his debtor's death, in a proceſs of re- 


＋ 


ſtitution, at the execütor's inſtgn 
retention was ſuſtamed to the polnder n the debt 
due to him by the deteaſed, which . 1 foundation 
of the poinding. | Founit. 10. Dec. 107, Lees. 
A PART T, for A debt, and alledging 


in a ſuſſ ſion at he — 4 cautioner 
a 9 * Wcepted pen 


in a reſtament, - e charge 
was executor, * was ber rellev- * claim not li- 
vid, butubi eſt 


ed; the Lords ordaineſl the charger to 7 
fnd caution. for hie relief, altho" no di- po” GY 


ſtreſs was ee, Glacier Ach. WTR * rio. _ 
7. Nov. 2 Wen wh 
wes Hi by 


'AC HARGE, 1 ber 
ground of retenti 
der was confitthed” exectt by to the A. yy — 
| charger's deceaſed hou tn bl was en- clan not ſu- 
titled to ber ſhape of the wo cables in ffainaliſe, either 
the charger s poſſefſion, i 8 ' ans * . er compenſation 


. compenſation or 


x * 


e ne FrTIS 


ſwered, That 'by . 04, C % #1 or retention,” 
liquid debts only Ai 24 d ro - pled <A 


on by way of exception. ' The act ſpeaks | 1 of com- 
penſation more than of retention; and as it is #riti juris, 
that an illiquid clalm cannot be offered in the way of 
compenſation; to ſuſtaĩn it it under the name of retention, 
would be truly giving it the Whole effect it could have, 
vieh pled as à compEhHatjon, which would be fawn 
the ming, under” acothes” name. The Lords repelle 
the reaſon of ſuſpenſion, , 9. Dec. 1735, Crawford. 
ARELICT, Bins bY: utrix 10 her huſband, and tte, | 
trix teſtamentary to F mar. 
rage with a ſecond buſband, having What der 
charged for bygone annuity, compen- ſeed to be'd 4. 
ſation was proponed upon her intro- d e claim 
miſſions as executrix und tutrix; the 5 
Vol. 1. 7 A 2 n Lords 
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Lords repelled the, compenſation, ag. being an ed 
elaim, which cannot 


rejected a8 illiquid, car, beugen on 2. proceli at the 
inſtance of an execut 
without confirmation, and no Tm recovered, nor 


led. Stair, 8. Jan. 1663, Fullerton.—A debtor 


ing obliged to deliver a certain quantity of coals week- 


 Iy, or, in caſe of failure, four pounds for each chalder; 


this ſum was not found liquid to be the foundation of 2 
compenſation, not being conſtituted expreſaly as a price, 


but as a perſonal failure beyond the ordinary p ice, Which 


cannot be liquidated till — ator. and modiſicatio 
judge. Stair, 17. June 1664, Tulliallan, e. f-Cnm- 


penſation being proponed on a A ater” 3 intromilhens, to 


_ glide a debt due to the factor, now in the perſon of an 
aſſignee; and it being anſwered, That there was 10 
proof of the extent of the intromiſſions, and therefore, 
that the compenſation was not liquid ; the, Lords found 
the compenſation liqujd,. if the fagory bare, an obligati- 


on to do diligence : but if the factor was only liable ſor 


his actual intromiſſions, that the c tion could not 
be ſuſtained, becauſe it required SOR n 7. I 
1680, M*Bride. 

THE Lords 9 to receive an 


Qued flatim _ ee owing by the pur- 
47 pi, ſuer to —— theſe 


vital prices, ge. to 2 


oath. 23 (Compenſation). vlt. Jan. 1616, . 


gow. Dur, 1. Dec. 1626, Balbegno. Dur, 6. Der. 
1626, Campbell. The reaſon is, thas the af 4.43: j 
1592. introducing, compenſation, gives it on 
de liguido in liguidury; and therefore, regularly, COM» 
— 9 canyot. have place, in debts, not get liquid, . 


kowe ver ſoon liquidable Pr. or otherwiſe. But in 


latter practice, the 2 
terpretation of the adopting this maxim, 
tim liguidari poteſt; pro j jam ee babetur. Thus, 
a claim was received by way of comp ion, tho' 1 
liquid, offered inſtantly to be. liquidated by oath... Foutt-: 
13. Feb. 1711 Roſs. Wen in et or mr 


ve got over this rĩgorom in · 


compenſe ye ie is liquid. Bruce, 
9. Feb. 1715, Gordon. An article of compenſation was 


only a licence to purke, 


n of eb 
penſation, founded upon certain. by- 


ted as ro a. S = oo v . ono as he 
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ment of money, where the Lords found, That an ex- 
ception of compenſarion proponed thus, vir. That tlie 
purſuer had intromitted with guods, belonging to the 
defender, to the value of the debt, muſt be verified, is 
fanter, by writ or oath. Dirl. I I. Dec. 1674, Stewart. 
— Compenſation” being proponed on à bond produced, 
which the offer- 
ed inſtantly to Mquidate by .refering to the charg- 
er's oath, that he repreſented his 


father; - the' Lords 
found the ſame relevant. Forb. 31. July 1707, M Dou 
al In à ſuit on '@ liquid bond, compenfation was 
pled on x charter - party, between the purſuer and the 
defender's huſband. The Lords decerned for payment 
of the bond, but ſuperſeded extract for three or four 
months, that, in the mean time, the defender 'migh 
have opportunity to liquidate her ground of compenſa- 
tion, by proving that her huſband had performed the 
2 'Fount.- aa. Nov. 1683, — 
penſation being proponed againſt a charge for liquid debt, 
on the purſuer's-father*s — with a ſum of mo- 
-ney belonging to the ſuſpender ; the Lords allowed the 
ſuſpender five weeks to prove his ground of compenſati- 
on. Fount. 14. Jan. 1686, Brown. A miner, who 
was the heir of "a cautioner, being ſued, and getting a 
day to prove payment, and then alſo proponipg com- 
penſation of ſum not yet liquidateds the Lorde, in this - 
favourable caſe, and berauſe the purſuer was delayed 
however, allowed the minor à term to prove his com-. 
penſation. Fount. 6. Dec. 1697, Muir, &. 
: COMPENSATION, like. payment, may be founded 
on ue e. Stair, 7. Jan. 1686 ⅛ 


M'Bride.—A tutor and his cautioner, - Who entitled 
being charged for payment of a bond to propore com- 
granted by them, with relation to the penſalion and 
Pupil's affairs, were allowed to com- reteation 3 
penſe on à debt due to the pupil by ß 

the charger. Gosf. 5. Feb. 1670; Northeſk.— An heir, 
ſued for his predeeceſſdrꝰs debt, was allowed to com- 
penſe the ſame with a debt; owing by the creditor to 
the deceaſed, tho' that being #-moveuble debt, belong- 
ed to his ex and not to the heir, who proponed 
compenſation, Forb. 20, Feb. 1912, Hay,—A debtor, 
being cautiongr for the creditor in another ſum, and the 
e A2 2 ereditor 
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creditor craving payment, it was argued; That N 
him retention, guoad concurremtem guantitatem, uni the 
de was relieved, becauſe, on the faith of that debt, i lef, 
became cautioner, otherwiſe he would not have betons the 
bound. Anſwered, The preſent caſe was different, ſe r be 
retention was craved by a. creditor, of that camianet, 
who had not affected. the relief, ſpeciatim et direlte; The pee 
Lords however found, that it was tranſmiſſable, and cum 
petent to the cautioner's creditor, as well as to himſeli 
tho? it was alledged, That retention was a weaker ani 
more perſonal right than compenſation, becauſeuhe latter, 
ipſ jure, extinguiſhes, whereas the fir{t is only exception ' 70! 
doli, que perſona. cobæret, non rei. This the Lords re-' rent 
£0 pelicd, as the law ſays, £tiam ob. chyrographariam el. for 
zum plguui retiueri pateſt. Fount- 1. July 1 509, Sirach. Ack 
an, Ja a competition among creditors, | 
Vas ſuſtained againſt an adjudger, upon a debt due by WW" 
kim. to the commog debtor, tho' it wonld not have been 
competent to the debtor himſelf, who neglected to pro- Tk 
peone it in the procels of conſtitution, carried on againſt: 
Dim by the adjudger, it being urged for the other dec 
diitors, That they were entitled to propone this -com-' 
penſation,:;during the ſaid proceſs-.of conſtitution, and: 
they could: not be excluded their intereſt by. the. decree 
An which they were nat made parties z>tho? here it was 
- anſwered for the adjudger, That, to allow creditors to Win 
propone compenſation-after the debtor's . privilege iv at pen 
an end, in whoſe name they can only. plead it, would ut u 
be the ſame as allowing a creditor to reduce upon mi- cor! 
nority and le ſion, after the lapſe of the n Iab 
utile. 30. June 4738, Rae, &. 1 5 
— COMPENSATION was. — inſt an afgnte 
Had. 16. Jan. 461 + Carmwaths Dar 74. 
| Againſt he Feb. 1633, Keith; and this, tho the 


competent, debt, which was to compenſe the. o- 

imo, If good thex, was contracted —— the af 0 
agaiuſt an oner- 4 nation, but before intimation _ S a 
us aſſignee? Hane, (Gompenſation). —— Ut 


| by a tenant's onerous. aſſignee, his — un 
ſuſtained, tho' upon a decree againſt the cedent, poſterior 
to the allignation, the decrre being for bygone ſarnus 
n before the 2 Dur. 11. Jau. 162 by R 
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A MAN, being firſt debror, and thereafter min 
cantioner, F "= bee, 
the like ſum, bearing a clauſe of re- A0, Fre. 
hef, and the creditor having, after fention be good 
me cautionry, aſſigned the bond, and againſt an ones 

| being intimated,” the Lords ſuſtain- Fours Kh 2 pf 
ed compenſation and retention, in re- 
ect that the compenſer was creditor by the clauſe 4 
relief, prior to intimation of the affipuation; Hare. 
(Compenſation) * © E 16875 Sibbald. Home, . 
Dec. 1684, s likez Dur. 15. Nov. 
1627, Black. Forb. 14. "Feb. 1708.  Fount. 17 July 
1509, Strachan.—An' aſſignee'to a- tack} ſuſng for te 
rent, the tenant pled, That he had become cautioner” 
for his maſter in a bond, on che faieh- ef retaining his 
tack · duty for his relief; the Lords found, Thar this 
did not operate — bene e Pount: Ford. 26. 
Feb. 1709, Bowhwll- Ae 

A FATHER, taking a bond*to miſt; aid; Kling 
ef him by deceaſe, to à younger ſon 
nominatim; the ſon ; after the father's 250 . Propon-” 
deceaſe, got a bond of corroboration' able” gal ; 
from the debtor, andcharging.there-' ei u os . 


upon, compenſation | was ed a benefit 
gainſt him, on a debt due 8. Ow en! | 
to the ſuſpender, *before prantin 
bond 1 — The 7 2 
penſation not receivable Moe this caſe, - partly, in reſpect”. 
it was underſtood paſt from, by. gratitii the bond of 
corroboration,--and partly becauſe the Was not 
ble for his father's debts,” until his other were 
Giſcuſfed.- Fount. 18. Dec: 1696, Robertſons. 
FOUND, that a legator, co , that the executor is" 
chnfirmed, beromen creditor, and? 
may compenſe a debe by him to 40, If” as” 
the executor; nor is it fufffcient to gainſt erecu- > 
pop compenſation, that the legator has fe e 
mt obtained deeret againſt the exe - 
mor, tho" it may be that nothing wile be due to him 
1 his lega acy; or at feaſt not ay,” if" the teſtament / de 
xinulted, Spot: (Exteurbr) 13. Nov: 1648, Willie 
ſon.—Compenſation being propoted againſt one of four* 
vexecstors, it wat alledged, That it could not take 
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282 COMPINSATION: RETENTION! 
place but for the fourth part, It was found, that com. 
penſation, being equivalent to a diſcharge, taking aua 
the debt sp/o / Jure, it might be proponed-agaiaſt any of 
the executors in ſolidum. Stair, 16. June 2666, te · 
venſon.Compenſation againſt the an is not — 
petent to a debtor of the deceaſed, taki 0 
one of the deceaſed's debts, after his de E be will 
in competition with, other creditors, be in the ſame 6- 
tuation with his cedent, as if no ſuch aſſignation ha 
been made. | Stair, Gilm, 14. Feb, 1662. Executor: of. 
Mouſwal.— The like Stair, 8. Feb. 2662. Crawford, 
— The Lords, having reduced a poſterior conſirmaiion 
of a creditor, becauſe the relict had already obtained 
herſelf confirmed: and ſhe next ſuing him for reſtitution, 
of ſome of the deceaſed's goods, which he had poindeũ 
by virtue of his ſaid, title, this was found null: yet the 
Lords. allowed him compenſation on the debt due bim 
by the deceaſed. Fount. 10. Dec. 1707, Lees, 
A. TENANT, having paid up his rent tg his-maſter 
for eight.or. ten years, and. the minis 

Sto, H a> ſter's flipend ſtanding out unpaid all 
gainſt an exe- that time, was found to haye retention 
Ever orgiitor af a term's rent, eonfirmed. hy the ex- 
c ntor- creflitor, aſter the proprietar's 
| deceate, mb ſhould be relieved at · the hands of the, 
miniſter, Harc. (Eſebeat) March 1685, V Rein. 
The Lords -ſuſtajned compenſation againſt an execi-· 
tor-creditor,.on payment of a cautiunry debt, the! the di. 
ſtreſs was after the confirmation. Fount. 18. "es. 
3679, Carſewel, -* | 
"THE Lords refuſed 9 PI the prov 


= = » *F* x 1 tire 


. . .Poner-had taken ion. to the deli, fi 

G, If 'a 27 7% —.— arreſtment was laid on in bs Wl du 
an arre hands, which tended to gratify one, pur 
cCreditor in prejudice of the law ful d-. fi 

kgence, of others. Fount« 19. July 1678, Warrock. A 
ARRESTMENT being laid on, affecting bear, p. Pn. 

| chaſed. by. the. arreſtes. and, comma con! 

7mo,, Rrten- debtor, retention was ſuſtaiged #: * 

| tion, 7 good 4. gainſt the arreſter; until the arreſſee ier 
gainſt an ar- a be relieved of the price of the; a 
iter -—» common debtor's half..  Fount. 48 4 


5 Dec: 1679, Creditors of Gordon. of 
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IN: a ſpecial declarator, at a donatar's inſtance, a 
sainſt a debtor o the rebel: the Lords? . 
ound, That compenſation was pro- . Come 
nonable againſt the donatar, ſo as te penſatios, 1 
meet this action, as if it had been ob- good again} 4 
jected againſt the rebel himſelf. Dur. donatar of * 
26. Jaly 1622, Davidſon. Dur. 3. cheat ? / 
March 1629, Fletcher. — 26. Jan. 1 . 
„Drummondt. T58-: 
RETENTION of e:debadec ta a. rebel a whe horn, 
competent to the debtor againſt the 
donatar, on account of the debtor s ono, A 
being cautioner, and under diſtreſs for tion, if good a» 
another debt, due by the rebel before gainſt 4 dona 
bs rebellion. Spot. ( E/cheat). Dur. tar of. ee. 
3 Feb. 1635, Innes. -A donatar 7 
eſcheat, after general declarator, inſiſting in a. Fpocia: 
declarator for certain teind-bolls, ow ing by the defend-' 
er to the rebel, retention was ſuſtaigeg?-upon'! a liquid? 
debt due by the rebel to the defender before the rebel. 
lion.. Dur. 24. Feb. 163 55 Halgreen. af 
AN aſſignee who, by. a. back-bond,,. flood bound | to: 
2pply the contents of the aſſignation 
when recovered, ſor payment of er- — the> 
tain debts, ;, wherein he was cautioner 2 which 
for the cedent, having thereafter be- : compenſation - 
come creditor, by progreſa, io his ce - propencdy 
dent in a pure debt, cumpenſation was deſl inated — 
opponed to him on the contents of the certain. Mer 
ſaid aſſignation, now uplifted. . The /25... ui 
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"hd Lords found, That the contents of the nn 

ehe, iignation, deſtinated for relieving. the affign ee ay FER 
bis cautionry, could not be .apply*d- by the 3 to other 
one, pur poſes, ſuch, as to ſopite a ſeparate debt wy comp p- . 
die uon. Dalr. 8. Dec. 1699, Douglas. 

Fl A FACTOR. cannot retain er com- | 
pur benſe his r any of his Compenſation. 
mt. Wa conſtituents debts aſſi to him after or retention, if - 
„ his intromiſſions. 1 94 Nov. 1672, goed againſt an 
* Tierſon. Fount. 24. Sly 1678, Dou- actio mandati? 
10. uur, having got * adjudication, 


and. 


— 
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45 and given his back · bond, either to i 
4 es, or denude, and he, when ſued on the 
Saivſt an actis back-bond, pretendi to retain, till be 
Ow t. was ſatisfied, of in liquid bond 
| mide to him by he anter of the 
ion; * Lords corifidered that this was a truſt, 
and chat. redde. degoſitum was juris gentium and tha 
compenſation Was. neither competent nor regeivable x. 
gainſt a depoſitum: therefore they repelled the con 
penſation. Fount. 23. Feb. 1697, Scot. A perſia 
having diſponed his eſtate to two of his friends, under; 
truſt, tor- certain uſes, with this quality, Fhat what re- 
mained thereof, after payment of his debis and 
ſnould be equally divided between his two brothers; 
and one of the brothers chancing to die after the dif 
poner, before execution of his will by. the truſtees, 
who afterwards: lodged the furplus of tlie free 21 | 
the hands of the ſurviving brother, to be kept and; 
made forthcoming by him to ſueh as mould be found o 
have beſt right; the Lords found, That 8 
ſiror, who was creditor to his brother, laſt 
in a liquid bund, could not detain the depoſited money, 
for payment of his debt, in à competition with other” 
creditors that had confirmed the ſubjeRt 24 _— 
_ creditors to the deceaſed; Forb. 16. July 170g, Cre« 
ditors of Stewart. . 
A REVIRSER having conſigned ahi wadſer fats 
pon am order of redemption, the fame 
4 


4, 


was decerned to be delivered up to an 
dna debts, .if) appriſer of the wadſet lands, and wat 
mutually com- fo not compenſated by 2 ſeparate 
OR TOA wy 3 claim owing by the Wrafeher to 
| rſer, bet ale: no-compentlation : 
can be deten an heritable right and moveable. fum, 
Dur. Spot. (Redemption) 25. March 1629, Bucdeugh.- 

Found, that an infeftment cannot be compenſed wWilh 2. 
perſonal debt. Gilm. Feb. 1662, Whitekirk. —In an” 
- infeftment of wnnualrent; aceordiug to the new”! form; 


where there is both a ſubliſting pe rional o j, 20% 
an acceſſory infeftment in, bear 6 tion 1 
not admitted againft a ſingular ucceſſor; unless $ upon 
debts due by the cedent before jnifeftinent, when 
bond- was merely. Oe Om July h 


COMPENSATION." RETENTION. off 
kin, Home; Feb. 1682, Inter coſ#.—The bygones of 
an infeftment of arinualrenr are moveable, and therefore - 
ompenſable by any liquid debt of the annualrenter, 
ven againſt à fngular ſucceſſor in the annualrent- right. 
Stair, 2. Jan. 1667, Oliphant.—Compenſation may be 
roponed pay ſums whereon appriſing is led; becauſe 
ppriſing is but an acceſſory ſecurity, a pignus, and does 
ot abſorb tlie debt. Stair, 18. June 1675, Leyes. 
air, 12. Nov. 1577, Home - But compenſation war 
ot ſultained upom a wadſet, which contained a ee 
f requiſition, becauſe, until requiſition, there was n 
ebt. Pid. The Lords ſuſtained compenſation of the 
ums in an adjudication, by extrinſic intromiſſians and 
ebts otherwiſe due, as well as by intromiflion- with the 
ents of the lands, ſo as to extinguith the adjudication, 
eſe debts exiſting before expiry of the legal of the 
judication, ' Home, March 1682, Saline.—Intromif- 
n with a debtor's executry ſuſtained to extinguiſh an 
ppriſing of his lands. Hare. (Compriſing) 17. March 
682 Baillie. Found, that a moveable bond might com- 
nſe and extinguiſh an heritable one by decree of com- 
iſing, but note contra, unleſs it were looſed and made 
oveable by a requiſition or charge. Fount. 13: Jan. 
97, Daes. Dur. 14. Feb. 1633, Keith. A liquid ſum 
ra houſe · maill, cannot be ſuſpended upon compenſati- 
„ founded upon the tenant's right of retention of any 
mualfent, wherein he is infeft forth of the tenement, 
having no decree for poinding the ground, nor per- 
al liquid decree againſt the 184. or liferenter. 
d. 4. June 1611, Hamilton. 1 
THE Lords refuſed to admit compenſation, by way 
ſuſpenſion, tho? inſtantly verified. 
ing it was not proponed before ſen - Compenſetion 
ce, tho' the ſuſpender had then com er retention not 
red, but proponed it not: and this proponable after 
worm to 14T. act, 12. parl. James decree. 
Dur. 1. Dec. 1626, ' Stormount,,  . © 
it. (Compenſation) Stormount. Auch. (Compenſation) 
Feb. 1632,” Walker. Fount. 5. Dec. 1710, Na 
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. But this does not hold as to decrees of baron - 
is. Gilm. june 1662, Carl Mariſchal,—Compenſa- 
", not even receivable againſt decrees in abſence, un- 
where made null, and turggd into a libel, Stair, . 
| 5 44. 
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a 125. July 166, Wright. Stair, Fount. $ Feb. «id 
2 ho yr e in 3 2 of 4 

ree ere, com on, which 
had emerged a decree; ſo — Tn It wund 
induſtriouſly omitted to be ed, prima.inflextics 
imo protelandi litem ; the Lordi nevertheleſs; found the 
ſtatute general, and repelled the compenſation. Fount, 
9. July 1699, Gordon. 39. June 1739, Anderſon, —b 


£ompenſarion being proponed after a deeret in abſenc 
e decree being againſt him, among 


ty: others, tow" 

Lords found, That a decree in abſence againſt detion, WF * 
excludes not compenſation, | Forb. 20. Tout. 21. Mu 
8797, Corbet. ah 


nem Who was barred fro \pleading cow * 
TY „ penſation, in the from pleading 1 


Une eſs ther wa! y. of ſuſpenſion, turned his geen he 
FA ns ver · into 3 the form of retkntion, alcdyingnn”< 
Sens ad 2 that the charger was bankrupt, « — 4 

6 therefore, on the ſuſpender : m 


payment, that the charger 3 
Pousd to find eautien to be law - biding for the cc 
——4 Which the Lords found relevant. Hare, (6 _ 
1 tien) Jan. 1683, Barclay. 18: Feb, 7736, Wen 
HE Lords ſuſtained compenſation by way 67 i 
tion, altbo it could not be parc 
| „N way of action, the grout of the d " 
on a preſeribed penſation being long fince prese 
Abt. Fount. 31, Jan. 2705, Gorden. Fat 
£ 40, Fount. 21. March 1707, Corbett 
Compenſation not proponable upon Aae 
40 years preſeription, tho“ there was a \coneur/a! 
t crediti, long before the term! of Lager s ge 
+ \ July 1719, . 54 
* COMPENSATION proponed bye: deve epi E 
aſſignee, was found not relevint, be <4 
Ubi vow of upon a debt of the cedent's, pure |; 
concurſus 2 Indeed A the debtor before the a 
pdf the aſſignee's right, but not . 
| ted 10 the cedent, gill 32 entity denuded by hit gt 
ſignee s intimation to the debtor, © Stair 22. — 
Wallace. The like: Dirl. 12. Dec. 1663, fen her 
Stair, Dirl. 4. July 1676, Rollo. The cem 1 


eg found. Dur, 16. March 1639, F — 
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romitter with a FebeP's:corns, being ſued by the king's” 
donatar to the ſingle eſchear, the Lords refuſed to ſu- 
to the rebel; eſpeciallyy becaule at the time of the intro 
niſſon, the party was already rebel, and ſo the intro. 
miſſion was with that which'was over: Sf, and ſo could 
jt be retained a8 pertaining to the rebel. Spot. (E 
beat) 20. Jan. 1629, Roſs. —The 'debtor of a rebel, ta- 
ing aſſignation, and intimating before his eſcheat is 
zifted and declared, may compenſe agataſt the donatar, 
ut not after it. Fount. t. Jan. 187, Dickfon-—A” 


i 
© 


ung for maills and duties, compenſation was not ſuſtain- 


d to the tenant on a debt due him by his maſter againſt” 
hom the adjudication was led. Fount. 6. Nov, 1697. 
reditors of Clark. Ia a proceſs of maills and duties, at 
be inſtance of an annualrenter againſt the tackſman, 
e defence, as ta the bygone rents falling due before 
uation, was 'compenſation by an equivalent ſum, 
hat his maſter was due him by bond. It was agreed, 
at the tackſman would have been ſafe, had he paid 
p theſe rents before citaion; and from thence it was 
ved for him, That compenſation operates ipſo fure, 
dich brings this caſe to the ſame with actual payment. 
was anſwered, That compenſation operates not till it 
proponed, and tho it might have been e 4 
aunt the maſter, it cannot now be propone 


gular ſucceſſor infeft in the property. The 
und, That compenſation cannot be ſuſtained againſt 


0, 19. Dec. 1733. Annuitants of the Tork- building 
ompany.—Compenſation on a debt due by the tackſman 
bis ſub-renant, was found competent to be proponed 


im. 13. Feb. 1664, Hodge. An afbgnee to a tack, 
ng the tenant for the rent, and he proponiug compen- 
ton, firſt, That his maſter owed him a ſum ger bond g 
d then, That he was caution for him in another ſum, 


duty, 


ſin any compenſation at his inſtance, as being creditor ... 


aim, not liquidated'by ſentence,” before appriſing, was 
vund not to compenſe to the prejudice of the appriſfer,' ' 
alc. 22. Nov. 1683, MeBrair.— An adjudger infeft, 


t ———— after citation in the maills and ney ; 
ving a real right to the ground, more than againſt 
ſing Cords 


or infeftment for bygone rents, the ſame being rd. 


inſt the maſter, compenſation being payment in la . 


derem he had engaged, in hopes of reraining his tack- 
WW | 1 
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duty, for his relief; the Lords found, That the intimat“ 
en of the aſſignation, interrupted the compenſation fir 
"the ſubſequent current years that fell due after the ſul 
intimation, but, as to years preceding, they found, Tha 
the compenſation took place, becauſe of the  concurſu 
debiti et crediti, Fount. 25. Forb. 26, Feb. 1 709, Bow: 
hill —A debtor, being charged for payment of a liquid 
ſum, ſuſpended upon compenſation, condeſcending a 
rents due by the charger as tenant to the proprietor d 
the land, from whom the ſuſpender had a factory ty 
uplift his rents; the Lords repellgd the ground of cons 
penſation, becauſe the debt on which compenſation wa 
craved, was not due to the ſuſpender, propris nomins, Jo 
Forb, 27. Fount. 28. Dec. 1711, Ferguſſon. —Comper Cr! 
ſation of a bond of borrowed money, was refufed to be . 
ſuſtained to the granters, upon a debt due by the creds 
tior to their pupil, which they had no right to, altho 
they offered to prove, by his oath, that they borrowel 
the money from him, upon the pupil's account ; and that 
the pupil, now major, was content to apply her debt u 
_ extinguiſh the bond. Forb. 29. June 1717, Eliot 
Compenſation found relevant againſt a gratuit 
nee, tho? the liquidation thereof was after the intim 
tion. Stair, 18. Jan. 1676, Crockat.— A party aſſignel 
a debt to his ſon-in-law, and the debtor, when charged 
ſuſpended on compenſation, he having acquired rightts 
a debt due by the cedent ; only here the cedent was de. 
nuded, and the aſſignation intimated before the ſuſpes- 
der acquired right to his ground of compenſation. Tit 
Lords found, That the compenſation could not meet tht 
aſſignee, without prejudice of reducing the 2 
on the act 1621. Fount. 23. Jan. 1718, Aliſon, 
man, being ſued for a ſum contained in his ticket, grau 
ed to one who was his factor beyond the ſeas, and 
ledging, that the ſaid factor had much more. goods g 
his in his hands than would compenſe the debt; this un 
reſuſed to be ſultained, unleſs he would alledge, In 
the factor had ſold the goods, and had the prices in M 
hands. Dur. 1. July 1631, . pe $25 | 
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A on a drecree, liquidating quantity 4 


| Kenſation, = victual, due by the charger. to | ny 
| | W the on 
ſuſpender,. the ſame was found to operate Faw fu 
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time the victual became due, and was not reſtricted to 
the date of the decree. Stair, Gosf. 5. Feb. 1669, Cle- 
land. The queſtion occurring, 4 quo tempore compenſa- 
tion ſhould take effect, whether only from the date of 
the ſentence, by which the claim is liquidated, or from 
the time it became originally due? It was found, That 
money may be compenſed by deburſements of money 
from the time of deburſement or intromiſſion with mo- 
ney· rent, but not by victual or any preſtation, until the 
ſame be liquidated Xx reduced into money. Dirl, 3. 
Stair, 4. Dec. 1675, Watſon. A debtor, opponing com- 
penſation to an aſſignee on a claim of warrandice in- 
curred by the cedent, the compenſation was found not 
o take place from the time the warrandice was incur- 
red, but only from the liquidation thereof. Stair, Gosf. 
23. July 1675, Cruickſhank. —A man, for ſecurity of 
ſum, due by heritable bond, getting a tack of fume 
ands, for a duty equal to the annualrent of the ſums at ſix 
per cent, and being, befides, obliged to pay yearly, two 
wedders, and two ſtones of butter, during the twenty 
one years the tack was to laſt, and he neyer having 
paid theſe ; in a declarator of extinction and payment, 
the Lords having firſt cauſed liquidate the prices of the 
wedders and butter, did thien find, that they could only 
ompenſe and impute from the time of the liquidation, 
and not yearly when they fell due. Fount. 22. Forb. 
23. Nov, 1711, Murray. — The price of ſpulzied goods 
ſound to compenſe and ſiſt the courſe of annualrents of 
debt due to the ſpulzier, from the time of the liqui- 
dation, and not from the time of committing the ſpul- 
le. Harc. (Gompenſation) 2. Feb. 168 7, Wemyſs.— 
| nobleman's commiſſioners having compted with his 
factor, ſtruck a balance upon the whole, except as to 
H articles, which were kept open to be adjuſled with 
e conſtituent himſelf, and accordingly a docquet is ad- 
ected to the accompt, with a reſervation of theſe ar- 
cles, which were not liquidated till about ten years 
itereafter ; the factor now inliſting, for payment of a 
ond due ta him by his conſtitutent, it was found, That 
he fired accompt, bearing the foreſaid reſeryation, 
not a liquid ground of debt, upon which compenſa- 
1 could be ſuſtained, ſering reierved articles, fone 
vluch were ſuſtained, fell io have entred into that 
Vol. I. B b actcompt 
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accompt to diminiſh the. balance; and therefore, ſu · 
ſtained compenſation from the date of the total clexr- | 


ance only. Jan. 1733, Graham. 


BEFORE riſconreſtation, or Ade, the Ae 


paſs from his defence of 


May be paſt Ach, ſo as to be at liberty to uſe the 
from before de- _ writ upon which he compenſes to any 


"te 


i ſuſtainable 


to ſave an irri- 
taney from be- 
ing incurred "of 


Efett * re. 


f tention. 


the Jefender liable to apply the fam, wherein he was 
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other purpoſe. Stair, 1 i 
Balmerino. 4 6, 


an irritant clauſe. ' Had. T7. Joly 162 
Touch. The ; Statr, Pom. 
26. ] July 1698, Pourie. © 

AD BTOR, who ſtood alſo "7 
for his creditor in greater ſums, refuſed 


to pay, unleſs he was relieved of his 
whole engagements; The Lords found 


debtor, for payment of the debts for which he ſtood 
bound, but gave him his option to pay one or other, as 
he thought proper, fo far as the ſum in queſtion would 
extend, and that at the ſight of the Lord Ordinary. 


une 1729, Marquiſs of Clidſdale. 
* IN a ſuſpenfion of a charge on a bond, the ſuſpender 


craving compenſation of a ſum due to 


Recompenſa- him by the charger per bill, and the 


tion. 


charger proponing recompen ation, be- 
cauſe he was cautioner for the ſuſpen - 


der in a bond for a greater ſum, and therefore, that 
he miuſt have retention of the ſum in the bill till be be 


relieved, tho' the charger was not yet diſtreſſed; the 

Lords found, That ea retention wee 

liquid compenſation, and that he wasnot * to let the 

debt be extinguiſhed by compenſation, till he was re- 

lieved of his utioory: Fount. 10. July 1911, Irvine. 
RETENTION is competent againſt an adminiſtrator 


Later deciſions. 


place againſt the 


in England, ſuing in Scotland, for 2 
debt which was due ta the deceaſed, 
upon account of counter-claims a 


the deceaſed ; but is not competent againſt ſuch adm 


niſtrator ſuing for a debt due to herſelf. Fac. Col. 
II. p. 161. Burghs, 11. July 1754. The firſt port was 
reverſed on appeal. 


N 


— 


[> 
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IN 1718, James Graham ſet a tack of the half of his lands 
of Longboddom for 21 years, at the rent of 300 merks, to 
his brother Captain William Graham; who, in 1723, aſ- 
ſigned the ſame tu William Carruthers ; and, at the date 
of the aſſignation, Longboddom gave an heritable bond to 
Waliam Carruthers. for 4200 merks, payable at the term 
of Whitſun. 1 739, when: the tack was to expire, with an 
obligement, to inſeft him in an annualrent of 210 merks, 
out of the above lands, redeemable at the ſaid term; 
declaring, “ That it ſnonld be lawful to Carruthers, to 
« retain the ſaid yearly. annualreut of 210 merks, out of 
« the firſt and readieſt of the ſaid tack-duty..* This 
tack, and heritable bond, was thereafter to 
George Carruthers, the defender. Longboddom's affairs 
having gone into diſorder, his eſtate was fold by truſtees 
for his creditors in 1738, to Edward Cutler ; who object - 
ed to the fale on account of incumbrances, and, in the 
mean time, declined tareceive payment fromthe defender 
of the ſurplus tack-duty over his annualrents. "Theſe 
diſputes continued many years with Edward Cutler, and 
Jams Campbell, his repreſentative. At laſt, in 2752, 
Mr Campbell was found liable in payment of the price 
and annualrents; and, in the after decree of ranking of 
Longbaddam's.creditors, George Carruthers was ed 
for the principal ſum of 4200 merks, due to him by the 
above heritable bond 1718. The: purchaſer ia ſiſted, That 
the ſuperplus of the tack-duty over the annualrents, being 
2 clear liquid debt due by him, ought to be imputed year- 
ly, as they fell due, in extinction of the principal ſum. 
of 4200 merks, and another perſonal debt due to him by 
Longboddom. The Lords, 28. Feb. 1756, found, That: 
the lurplus rents, owing by George Carruthers, after 
deducing the aunualrents of the debts in his ' perſon, 
ought to be yearly applied in extinction of the ſaid des. 
Pleaded in a reclaiming petition. for George Carruthers, . 
That by the clauſe, in the heritable bond, the tenant 
was allowed to retain the annualrents out of the tack- 
duty; but he could not retain the ſuperplus rent for pay-- 
ment of the principal ſum, which was not due till the 
expiry of the tack: And as he could nat plead compen- 
lation, or pretend to retain the rents for payment of 
bis principal ſum, it can as little be competent to the 
heritor or purchaſer to plead it againſt him. Compen- 
atian muſt in all caſes be mutual, and competent to 

Bb 2 both 
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' both parties, or neither. The:tenant was bound to pay 
the ſurplus of his rent upon demand, without compen. 
* or retaining; and it would be unjuſt to make him pay 
intereſt for ſuch ſums, which he was bound to have ready 
on demand, or to impute them yearly in ext inction of 
his heritable bond, which is equal to making Hinr pay 
intereſt for the ſame. Anſwered for James Campbel, 
That the clauſe, allowing the tenant to retain his rent for 
| payment of the annualrents, would have been implied, 


tho not expreſſed, and cannot infer a paſſing from com 


penſation quoad ultra « And in all caſes, where two debts 
concur, tho“ one of them bears no intereſt, yet compet- 
ſation operates retro, ſo as t6 ſtop the intereſt upon the 
other debt from the time of the concourſe.” The Lords 
Found, That the ſurplus rents, after deduction of the 
annualrent's due td the petitioner, can only apply in ex 
tinction of the debts in his perſon, as at the date of the 
decree of ranking. Fac. Col. vol. II. p. 73. Campdel, Ju- 
ly 23. 1757. 

AN heir, ſueceeding to to an entailed eſtate, being ſued 
by the executors of the former heir, may plead retents 
on againſt them for debts, of which the deceaſed wa 
bound ta relieve the eſtate; but cannot plead it againlt 
his creditors. Fac. Col. vol. II. p. 2 1 Ne 1. Dec. 


1757. 


houſe, and an inventory of his furniture, &c. found not i 
have any right of impignoration or retention in theſe eſ. 
fects. Fac. Col. vol. II. p. nn of e 
Creditors. 10. Dec. 1760. 


RETENTION that ariſes from the nature re of a ur | 


tual contract. See Mutual contract. 
RETENTION agaiz/t tuters and curators and theit 
affgnees, ante redditas rationes. See Payment. 


- RETENTION oy an executor for 47610 due to hin 


felf. lbid. 
RETEN TION againſt a Haclor s ee. Ibid, 
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WHEN money is put into the hand of a mandate, 
ä io be applied for a certain purpoſe, tle 
Later geciſſ ons, death of the mandant, before the 27 


Plication, N the mandatar wy 
t 


A CREDITOR, i intruſted with the his of his debtors 
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main the money, in compenſation of debt due to him by 
the mandant. Rem. Dec. p. 82. Creditors of Murray, 
19. June 1744. ak g 1 

A MAN, obtaining poſſeſſton, Bous. fide, of his debt- 
ors effects, tho' by an informal poinding, is not bound 
io reſtore till he get payment of his debt. Rem. Dec, 
p. 102. Creditors of Glendinning, 8. June 1745. 

COMPENSATION may be proponed, even after 'a 
decree, by way of retention, where the party has no 
other means of obtaining payment. Rem. Dec. p. 199. 
Caithneſs; 17. Feb. 1749. r , 

A DEBTOR, having left money to his creditor, on 
bond, and continuing to pay the annualrents of the deht, . 
which he owed, without deducting the intereſt of the 
ſum he had lent, may, notwithſtanding, plead com 
penſation upon that ſum, in a competition with eredi - 
tors. Fac, Col. vol. I. p. 126. Haldane, 3 1. July 1753. 

TENANTS, who had paid to their maſter, and were 
| decerned to pay to the creditor-arreſter, having continu- 
ed ed to poſſeſs for ſubſequent years, and theſe ſubſequent. 
It rents being arreſted, the tenants were not found enti- 
yas tled to plead retention againſt the ſaid arreſters, on ac- 
count of the debt which became due to the tenants by 
ec. the maſter, becauſe of the double payment; which the 

had made of the rents attached by the firſt arreſters: 
ors Wh Here the ſecond arreſtment was: prior to the ſecond 

payment of the former rents Fae. Col. vol. I. p. 303. 
Miller, 10. July 1756. oF FER *K 

BY contract of marriage, dated 2, September 1698, 
between Dunean Graham of Ledhart, and Anne Col-- 
quhoun, the. ſaid Duncan Graham as principal, and 
Thomas Graham of Deuchry as cautioner, became bound 
to provide 5doe merks to the ſaid Duncan Grabam- 
himſelf, and Anne Colquhoun his wife, in conjun-fes* 
and liferent, and to the heirs of the marriage in fee. 
Duncan Graham, the huſBand; died about Martinmas- 
1705; and, in 1714, his widow, Anne Colquhoun, mar- 
ried Alexander M*Pherſon of Crigie, and lived till“ 
Writſonday 1739. The liferent-proviſion, ſettled up-- 
on Anne Colquhoun, in her firſt contract, not: being re- 
gularly paid, Alexander M*Pherſon, her ſecond buſ- 
band, did, after her death, enter into a ſubmiſſion with 
Patrick Graham, the ſon ef Duncan of Ledhart, and Tho- 
mas Graham, the ſon of Graham of Deuchry, the cau-- 
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. tioner. In conſequence of this ſubmiſſion, à ' decree. 
a arbitral was pronounced, finding Patrick and Thommt 
Graham liable to Alexander M' Pherſon in a certain 
ſum, as the balance of the jointure remaining due to his ä 
Wife at the time of her death; but as, in the proceei. 
ings during the courſe of the ſubmiſſion, the ſaid Px 1 
trick and Thomas Graham, had pleaded upon arreſt- 
ments uſed in their hands by George M“ Farlane of Fal. t 
land, who had brought an action againſt Alexander g 
M Pherſon, for payment of two bonds granted by his | 
Wife, upon the 6..February 1714, the arbiters found, F 
That, before demanding. payment, Alexander M*Pher- l 
ſon ſhould be obliged to looſe theſe arreſtments in com- { 
mon form. Alexander M*Pherſon purified: this conditi p 
on of the decree-arbitra], by looſing the aygeſtments; 0 
and' having urged Patrick and Thomas Graham for a 
payment of. the. ſums thereby awarded, they. ſuſpended n 
the charge, upon this ground, That, having acquired li 
right from George M“ Farlane, to the two bonds grant- m 
ed by Anne Colquhoun, upon the 6. of February 1714, A 
they were entitled to plead compenſation - upon theſe 01 
bonds. Alexander M*Pherſon aſſigned his ground of ec 
action to Robert M*Pherſon, clerk te the truſtees for N 
improving fiſheries and manufactures, who, in anſwver ne 
to the above plea of compenſation, inſiſted, 190, That th 
the ſaid. dehts, not being conſtituredz- even againſt cit 
Alexander M*Pherſon, they. were illiquid ggoad Ro- W. 


bert his aſſignee; and therefore could not compenſate a ric 
alear and. liquid claim at his inſtance. 2do, That the th 
| bonds, bearing annualrent by their conception, were, it _ 

be 


their nature, heritable, gzoad the huſband; who, o 
that account, could not be made liable after the diſſolu- 
tion of the marriage. And, 3tie, That, at any rate, 


both bonds were cut off by the negative preſcription.—. no 
Anſwered for the ſuſpenders; 1928, The ſtatute, where. w] 
hy it is provided that compenſation is not pleadable in ing 
the ſecond inſtance, does not apply to ſuſpenſion « cha 
charges founded upon decrees-arbitral, which are of it dia 
nature of contracts, rather than of judicial proceeding ſer 
Beſides, the compenſatian, in this caſe, was not ple: mo 
able when the ſubmiſſion depended, the bonds havin hac 
only come into the perſon of the ſuſpender, Pat! = 

| 


Graham, -after the decree-arbitral was nm 


= 71 
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ind, even conſidering the decree - arbitral as the decree 
of a judge, the compenſation pleaded would fall to be 
admitted; becauſe, if it were to be repelled, the debts, 
whereon it was founded, would be totally loft by the 
death of. Alexander MiPherſon and Anne Wow rj 


neither of whom left any funds behind them. 2340, The 
bygone annualrents, which are now more than double 


the principal ſam in the two bonds, are moveable to e- 


very effect; and, as the principal fums themſelves muſt 


have affected the liuſband, while the marr oo ſubliſted,. 


at leaſt, to the extent of the wife's funds, ſo, the diſſo- 
lution of the marriage could make no difference, as the 
ſum charged for, againſt which the compenſation ts 
pleaded, conſiſts of effects originally due to her, and 
only belonging to the huſband juri mariti, agreeable to 


a deciſion, obſerved by Lord Stair, 1. Feb. 1662, Cun- 
ningham contra Dalmahoy. - 3fio, The bonds are not 
liable to the negative preſcription, in reſpect that a ſum- 


mons, for payment thereof, had. been brought againſt 


Alexander M Pherſon, upon the 10, ſanuary 1754, up- 
or which letters of arreſtment had been raifed and ex- 
ecuted againſt Patrick Graham, one of the fuſpenders. 
Nor is it of any eonſequence, that this fummons was 


neither called nor renewed within the ſeven years. By 
the 29. act of the F. parl. of King James III. intredu- 
eing preſcription into the law of this country, no more 
was required, than that the party, to whom an obliga- 


rion was granted, ſhould follow that obligation, within 


the ſpace of 40 years, and take document thereupon: 
And, altho' the act 1669 declares, © That all citations 
* that ſhall be made uſe of for interruptions, whether 
in real or perſonal rights, be renewed every ſeven 
* years, other ways to preſcribe ;” yet this act does 
not apply to citations upon a ſummons' for payment; 
which, however they may have the effect of interrupt= 
ing preſcription, cannot be ſaid*to be made uſe of for 
that purpoſe. . Beſides, ſuppoſing ſome judicial proce- 
dure neceſſary, in order to the full interruption of a pre- 
leription, without the neceſſity of rene wing the ſum- 
mons every ſeven years, ſuch judicial procedure was 
had in this caſe as muſt neceſſariſy have that effect; be- 
cauſe, not only an arreſtment was obtained upon the 
depending action, created by the exceution of the ſum · 

; mons, 
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mons, but like ways this arreſtment was founded np 
in the procedure before the arbiter, and was by him a. 
dered to be looſes, before payment of the ſums decern- 
ed for could be demanded. The Lords found: the let. 
ters orderly proceeded. Fac, Col. vol. HI. p. 313. 
M-Pherfon, 15. Feb. 1764. ; ; 1 ; 
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A DECREE of an inferier judge, 
Decree can- pronounced on. the liquidation of 
not be taken a- prices without probation, was found 
way but by" re- null, without neceſlizy. of reduction. 
Sutton, ' Erſk.. 4. Nov. F593, Found, 
| That a decree of the Lords, cannot be 
taken away by exception,. altho” pronounced manifeſt 
ly againſt the act of parliament. . Colv. May 1584 
Douglas.—A decree, pronounced againſt a party abſent, 
rei publica cauſa, was found not to be ipſe/ jure null, but 
that it muſt abide the courſe of a reduction. Had. 20 
Nov. 1594, Morton. — writ, being reduced for not 
production, it was found, That the decree. cannot there- 
after be taken away by the party.'s-compearing and of 
fering to produce, and abide by the, writ, ing, 
that the not production was thro his tutor v fault, when 
he was minor; but found, That he behoved to reduce 
it as accords. Had. 15. June 1605, Miller. A decree, 
againſt a minor, as lawfully charged to enter heir, be- 
ing ſuſpended: on production of a renunclation; the 
Lords found, That this renunciation might = be re- 
_, ceived by way of ſuſpenſion, Without neceſſity of a re- 
duction. Dur. 2, Jan. 1628, Kennedy. & nullity 
pProponed by way of reply, was refuſed to be ſuſtained 
againſt a ſtanding: decree, altho” the nullity was, That 
it proceeded on an infeftment of. kirk- lands not confirm- 
ed, which can produce neither action nor exceptions 
Dur. 24. Nov. 1632, Hynd. | | 
THE Lords refuſed to take away a ſtanding com 
Ci riſing; ope exceptionis; tho? it was for 
Decree of ap- an heritable, debt, never made move. 
proſing.. able by a charge. Spotiſ. (Compriſing) 
| 24--Feb.-1627, Couper. Spotiſ. (Cen. 
AN 
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being challenged, as following upon a charge to enter 
heir, the per on charged, not being the 'neareſt heir ; 


tins was found competent; to the nearer apparent heir, 


without reduction, tho” infeftment had paſt on the ad- 
judication. Stair, 10. July 1662, Ker. AD (6 
A PARTY being decerned executor-dative, gua near - 
eſt of kin, when there was a neareer 
the Lords found, That his title, in a Doeeree- dative. 
procels, at his inſtance, againſt the lle 
ceaſed's debtors, was not quarrelable;/-furmnarily, before 
the Lords, upon the act 26. part. 1690, by the neareſt 
of kin compearing for his intereſt, but that he muſt firſt 
apply to the commiſſaries for reduction of the 1 
dative, and preference, Forb. 6. Dec. 1709, Han 


eon. -A deceaſed's only child purſuing her ſtep- mother, 


as executrix for her bairns part, viz. the third of alt; 
the Lords ſuſtained this action, altho' there was a ſtand- 
ing confirmed teſtament, where the diviſion was only 
made bipartite : but they found no neceſſity of reducti- 
on here, becauſe the daughter was not called to the ſaid 
confirmation. Dur. 2. Feb, 1627, Roſs. Thè debtor vf 
a deceaſed, aſſoilzied in a ſuit, at the exechtor's inſtance, 


by compenſation upon a debt due to him by the deceaſed, 


being reconvened on the ſame account, by another exe- 
cutor, who offered to improve, incidenter, the execu- 
tion of the edict whereon the firſt confirmation proceed- 
ed; the Lords found, That the defender Was not obliged 
to abide by the verity of the execution, and that im- 
probation was not competent in that ſtate of the pro- 
ceſs, Forb. 10. Dec. 1707, Lees. . 
AN exception, in a declarator of baſtardy, was ſuſtain · 
ed, being founded on the ſervice of an 1 
heir to the alledged baitard, which be- Service of an 
ing a ſtanding ſentences the Lords heir. 
tound ſufficient to elide the gift, ſo long Ir 
as it ſtood unreduced: and this was found, altho* the 
ſervice was not retoured, nor paſt the chancery, and 


| altho' it ſhoutd never be retoured, the perſon havin 


died ſhortly after the ſervice. Dur. 22. July 1626, 
McCulloch. =One. being retoured heir to his grand- fa- 
ther, and charging the ſuperior to enter him; the Lords- 
und, hat the ſuperior ought to comply therewith, 
tw”, at calling the ſuſpenſion, compearance was made 

| | for. 
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for the father's aſſignee, who alledged, That the father 
was infeft as heir to the grand-father, and had diſponel 
to him, all which he inſtantly verified: but this was nd 
found receivable, hoc loco, becauſe the grand-fon's re 
tour was a ſtanding ſentence, and therefore behoved i 
be reduced in common form, tho' this oljectjon wou 
| have been. ſufficient to ſtop the ſervice. Dur. 14. Dec, 
1627, 3 a like caſe, the father's aſſignee bei 
in a reduction of the retour, it was objected, That the 
retour could not be taken away by a {imple reduQion; 
that it behoved to be by a ſummons of error, for redy 
cing the ſervice by an inqueſt of error, to þe-purſuel 
in Latin, by a precept out of the chancery. Aylwered, 
No neceſlity for this form, unleſs there was 2 newer 
heir, which would make the ſervice erroneous; but here 
| the inqueſt did their duty, ſeeing the grand; father ai: 
feftment was produced to them, and no inſeſtment de- 
| nuding him. The Lords found the reduction receive 
'N able hoc ordine.. Stair, 7. July 166g, Mow. Yet there 
| after, a donatar of ſorfeiture having obtained. a war 
rant for retouring the rebel, afier being five year 
. "in. poſſeſſion of certain lands, and the. inqueſt having 
ſerved zegative ; in a reductlon of the retour, as cop 
trary to the teſtimonies of the witneſſes adduced, it 
was found no proceſs, becauſe the reduction of. retour! 
is competent only by a ſummons; of error ; tho'.the 
cuſtom had been, of a long time before, to ſuſtain ſin- 
ple reductions, where the deſign is only to yeduce the 
4 retour, without inſiſting againſt the aſſizers for their 
error. Stair, 28. June 1667, Home. The redudtia 
| of a retour may naw be by an ordinary ſummons, with 
out neceſſity of a precept out of the chancery in Latin 
| under the quarter ſeal ; and the act of ſederunt, in 1034 
| is now in deſuetude. Fount. 20. July 168, 1 
| brother, retoured heir to his father in an annugire 
was preferred to his ſiſter, who had been before te. 
toured heir in the ſame, when he was abroad, and 
without neceſſity of reduction. Dur, 16. Feb, 102) 
Colvil.— A daughter being retoured heir to her father, 
and another being thereafter ſettled and retoured as {1 
and heir to him; and the daughter craving preferenc 
in reſpect of her ſentence, alledging, That her broth! 
was dead before the ſervice, and that the r 
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ras counterfeit; he Lords, notwithſtanding her de- 
ree, found, That if the ſon's proeurators would offer 
o prove that he was in life at the time of bis ſervice, 
they would prefer him; and found no neceſſity to res» 
duce the daughter's retour, or decree. Dur. 2. Feb. 
1612, Muirhead. —A younger brother being ſerved, 
before an inferjor judge, heir to his immediate elder 
brother ; but thereafter, the eldeft deſiring to be ſerved 
heir of conqueſt,” and the judge demurring, becauſe of 
he former ſervice; the Lords allowed the eldeſt to ad- 
vocate upon iniquity to the maters; and found, That 
not being called to the ſervice, he ought not to be pre- 
judged thereby, nor put to the charges of a reduction. 
Dirl, 4. Jan. 1677, Mitchelſon.— A deceaſed perſon 
of quality's ſecond brother, being abroad at his deceaſe, 
and the third brother ſerving himſelf tutor-in-law to the 
deceaſed's children; but the ſecond. brother returning 
home, and taking out brieves for ſerving himſelf tutor 
thereon; upen a ſummary petition to the Lords, by the 
third brother, bearing, That tutorem habenti, tuter dari 
nen poteſt; and that having been long in poſſeſſion, his 
gift muſt be reduced and the other prove that he was el 
der brother; the Lords, conſidering that this was zofori- 
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my 79 quod non eget probatione, and that the tutory was, ipſo 
dure, null, and needed no reduction, they ſummarily an- 
the nnlled it, and ordained the ſecond brother's brief to go 
im. en. Fount. 26. Jaly 1688, Ramſay. | 
the THE preferable creditor, tho* cited, neglecting to 
der WW zppear in a multiple · poinding, another Fett 

tin Wi creditor obtained decree of prefer Decree of 

uh I ence; the preferable creditor raiſed a preference u- 

- ſecond ſuſpenſion, and multiple- poind- pon a multiple» 
he ing, in the tenants names; the Lords poinding, | 
spend, That it was not competent for 


him to quarrel the decree in this form, bur, that he 
mult neceffarily inſiſt in a reduction, according to act of 
parl. 1584, ap. 3. Stair, 1. Feb. 1670, Watſon. 


— = *OUND, That no exception of ini - 

oo WY, nullity, &c. can be proponed Decree arbi- 
againſt a decree-arbitral, a reduction trai. ae 

deing only competent. Balf. ( Arbi- | 

tration) 11. Feb. 1540, Hamilton. : 

FOUND, That a horning cannot be taken away by 

exception. 


e.kxception. Mait. 1590, Commendate 
 ObjeTTions a- of Kilwinning. Colv.' July 1585þ 
gainſt a horn- Logan.—In a declarator of eſchen; 
ing, i propon- the Lords refuſed to receive an alledgs; 
le by excep-, ance, that the party dwelt a/ibi at u 
tion? time of the charge, than Where te 

execution did bear him to have dwelt 
by way of exception, but reſerved to him, reduction of 
the horning. Dur. 14. Dec. 1621, Winton. Stair, 
22. July N Montgomery. Fount. 18. June 171 
Scot. Spotiſ. (Horning) 11. Jan. 1629, Galloway 
In a declarator of eſcheat, it was found nat enough to; 
except, that, before denunciation, the debt was paid; 
and diſcharged, but the horning behoved to abide a fe. 
duction, to which the officers of ſtate muſt be called, be- 
cauſe the rebel and creditor might collude in prejudice, 62. 
of the filk, by antedating the diſcharge. Spotiſ. (, 
cheat) Dur. 30. Nov. 1630, Douglas. A horning wat 
found null, even by exception, being upon an act of thej 
kirk-ſeſſion, for a contribution to a ſchool: maſter, be- 
cauſe the party was neither cited, nor did conſent theres, 
to. Hope, (Horning) 23. June 1625, Somervell -u au 
a ſpecial declarator of eſcheat, the Lords found an ex- 
ception of nullity againſt the horning relevant, viz. Thu: th. 
the charger was to find caution in a law burrows; car iaf 
tion being really found, before denunciation, and with +: 
in the days of the charge, all which being inſtantly ve, nd u 
rified, the horning was found null, notwithſtanding the 
ſentence of general declarator. Dur. 29. Nov. 1626; recu 

Smetoun. it n nn eee rod 
IT being objected to the purſuer's infeftment, That 
3 - it was null, as proceeding upon à te. ceiy 

Ob jedbions a. tour, whereby the purſuer was ery 
gainſt a ſiand- ved heir before à ſheriff, with. 
ing infeſftment, whoſe: juriſdiction the lands did nd 
howproponable? lie; this objection. was not receivei 
bdbuy way of exception, but reſerved 
reduction. Dur. penult. July 1628, Martin. — An ab 
ledgeance, that a ſaſine is null, becauſe the perſon ſigns at 
ing it as notary, was never admitted regularly to pd w 
ce, cannot be received in a multiple-poinding, d prior 
muſt be ſued by way of action. Dur. 26. June 1644 IN: 
Johnſton.— A ſaſine given to an heir, upon * 
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2 a wrong ſuperior, cannot be taken away by 
. As, or ow Had. penult. dry N. Arthur. 
"AN inhibition, being executed againſt a,peric ring 
ithin a regality, not at the head | 
urgh thereof, nor regiſtred there, but ons 4. 
t the head burgh o the ſhire; The If 2 inhi> 
ords refuſed to receive the ee 1 


e by way of exception; but reduc- 

> jon, prout de jure, was reſerved to the d Dur. 
,. July 1628, Stirling. | 
e RIGHT, by infeſtment, granted oontrary to the 
* & of rarliament 1621, cannot be chal- 


aged by exception, but by reduction. Bavbnyery 


me; 22. July 1664, Laurie. 
Who! deeds done in defraud of creditors' 
621, regularly, need reduction; yet, in a 


the act 
perſonal 


"Fight, the matter depending before the Lords, and the - 
e rrties being poor, ed was found ſimply null. 
* tair, 5. Jan. 1669, Sy ms.—A difpoſition, to a-conjunt. 


d confidentperſon, againſt the act of parliament 16215. 
as found null by exception, it being no heritable right 
quiring the production of — 1 yo Stair, 16. 
une 1671, Bowers. —It being alle 2 ſuſpenſion; 
t the inſtance” of ſome ereditors 17 2 party —— a 
inſt another creditor, That he had taken ſaſine 


the eritable bond, after the debtor was become: 2 | 
ven na the Lords having refuſed to take in this — | 
the y way of ſuſpenſion or — — = and thereupoy. an 
26 WW xecuted declarator of bankrupt 


produced; and 
being contended, that it ond be 5 to come 


via ordinaria by the courſe of the roll; yet the Lords 
ceived in the 9 hoc ordine. F ount. 10. Jan. 


703, Creditors of John Davie competin 

IN a ſpulzie of teinds, the defender or excepting 0 opon 
current tack from an abbot, and it | 
ing replied, That the tack is null, Oben MY 4. 
ſet in diminution of the rental, as ges Tis 
inſt the act 1581; the Lords found, granted by. ec. 
at this ought to abide reduction, elrſiaſticn. 

dd was not competent by way of exe A 
ption. Dur. 13. July 1636, Biſhop of Edinburgh. 
IN a removing, this exception was found relevant, 
Vor. I. e That 


Stair, 19. June 1663, Reid. The tar: 8 


{| 
N 
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That the Was infeſt upon a com. 
© bs " 2 222 kids * Lords refuſed to aun 01 
2% 19 . to 1 88 the-compril compri ; 0 
7 to diſpute its ec 
e We: ie 985 it was Age to c jþ fn th 
— \ N heritable ſum, not made moveable y ſp 
requiſition or otherwiſe. Dur. 10 
Dec. 1623, Cunnin gham. pr 
A PARTY, 9 an abet of Fequiſiting * 
and the other party hs 5 prove S 
„ Exceptions 'diveftly the contrary at vu 
gapainſ} 521 in- therein inſerted, and that by another ! 6 
Praments. nſtrument under the ſame notary'y 
VT AAR |" hand; the Lords Tefuſedito admit the * 
fame, and only renee "eng of apres, Caly - 
= Feb. 1583, Crawford. * 
F EOUND,that no alledgeance, plainly, 9 tothe 4 
rally E execution of a meſſer ae 
1 Alfie, be admitted, unleſs — party ole 1 
exeojtions . un ve the execution, Colv. 0 
td t 1 1581; Kulſyth,—A poinder, Wagen =, 
bebe de with ſome of the poindedgoods; ande i 
defender, at adviſing the cauſe, having offered to improve 4 
thei poinding in data; ihe Lords repelled; the defence * 
hoc Mut, reſerving action, in reſpect the poinding 7 
ed ab initio, -notwirhſtanding it was al * : 
the defence ren et ren ad rel! ... 
667; ;Ziniah;: . Fj.) | 
DEL nt heir, proponing jmprobation: againſt ben. 
don, ſor payment af Which he ya 172 
oh Seder ſued ;-it was found, That jt could not E 
boupleponolies received hoc loco, the writ- beiag n bf 
is] OT . gives, e * 
reſerved. ur. a4. Nov. 1632; Annan. Dur. 16, offer 
1639, Ker, Dor Alt. March 1647, Veitch; - Fo 
refuſed to hear a party propane improbation aſ oy an 
eree· arbitral by wig of Tufvenſio, tho? be oſſe 55 
improve che ſame· by the oaths of the judges, who v 2 inf 
buth pfeſent. Hape, ( Arbitration)” a1. Dec, 2 righ 
Monteith. ohn Hoeme;:.being charged upon a lun: 
I. 37 Scots, ſuſpended, and offersd t 1 Tue 
bond, ar not Hubſeribd by him, but hy. another ) "5 


Home," It:: e 3 is were eable 10 a 


AY N 
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only in a reduction, or where the original writ i pro- 
duced; but ita f this bond e in an — Fremy 
court, and the charger is not ob produce, nur 
the clerk of the bars: - frat; — — 
the matter Was o importance, nhs - 
— of improbation, on the ſulpender*s:con 
principal ſum and annualrent, and declared they w 
modify a great penalt $4 _—_ he ſuccumbed; and ors 
lined letters to be ed ajjainft the clerk of the in- 
ſerior court, to 3 Principal. tuin 16. Nov. 
1665, Diekſon. ; zu: Fig e oth WAP ro fit 
METUS may be proponed, bot only by way: oft er. 
ception, ' but veply, aud that eines 201 26% rat 
third party, poſſeſſor of the thin ex- 11 . a 
torted, but gui merum non intulit, ceing 5 2 
it is adhio in rem ſeripta. Voly. june 1 797 farb. 
dine. Dec. 1543. Tenants e Mailt. 
17, March 1554, Oliphant: $14.1 SAT - 256b bee * 
AN exception agaiufta woman *s bonds, j, 13 
that it was granted in her widowhood, * bop 
butzſter proclamation of her bins, with . gainſt" a; hond 
a ſecond huſband; was found relevant, granted ty. 4 
ind received furnmarily, y wichout ner w.. Venen 
ceflity of redaction. Dur. 29. Ian. Iro. i 
1633, Scott. 9 Ort 7% | 
FOUND, that 4 W fer, with a dave irrirant of 
two years, running i in the third, cot tot ner 
not be taken away by 'exteption,” but eri amm, iow 
behoved to abide z'declarator. ''Spot. * Pepe, 5 
(Tack) 29 Jan. 1629, Ste venſon.— og 
But W in the like caſe, the Lords re: eled a 
defence, and found the ſuit of removing equfbalent to 
a declarator; but this Was becauſe the defender never 
dllered to purge the bygone Tajlure, by payment” "of all 
that was 458 Spot. ch) 29. June 7631, | Boſwell: . 
—An heir of tailzie having oe al oj debt, and theres. 
by incurred the br en of the tailzie, the next heir 
inſiſted in a declarator, that he had thereby loſt his 
Tight of property, and that all the bonds, contracted by 
him and appriſed upon, were null, "wad theſe: lands. 
The creditors alledged, that there was no'procel: —.— 
anul their bonds and appriſings, host or dine, eee 
11 but that the ber muſt, bla igariu, 
1 Ce 2 reduce 


SZ 


* - - E . —— 2. — — 


for mails and duties, he alledged, That Kon Dn 3's 


And 'dmies. The Lords finding the cauſe ſo favorable, 


| tack-duty were reſting, ſo that the deſender moſt ei 


- get Stair, 16. Dec. 1671, Blair. 


out bis erw. conſent, was found challengeable by 


| d ee one, who, at grating ri the writ in controverlh, 
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reduce, in which caſe, the creditors will have term 
mem to uce the writs called for. The 
/ IMMONS was ſuſtaines, i in'reſ} c there Was no io "9% 
eraved to r von or reduced, but only, WW 
that any bonds granted to the defenders, ſince whe WW... 
tailzie; are 'null quoad the tailzied lande. Stair, 21, bi 
— 7662 Balvaird. One diſponed a tenement to his Wil * 
and ſon-in-law, taking them bound'to pa Pay hin 
2 , wherein if they failed, the ſaid — 
tion to expire i, facts: the diſpoſition, 54 priſed 
from the diſponecs, and the appriſer ſuing he Winn " 


the ſum that he had ſtipulated to himſelf in the diſpok 
tion. It was anſwered, That the appriſer was, ud 
bound to pay that ſum, all the diſponer being to do v | 
to pfoceed upon the clauſe rien b by way af declarator, 5 

and, in the mean time, the appriſer mutt haye the mail 


a perſon diſponing to bis own daughter and ſoo-jn-lan, 
and the diſponer yet in poſſeſſion, did, without, muli 


plying proceſſes, ſuſtain the declarator by e he 
Stair.” 7. Nov. 1666, Canham.— A tenant, being ſues able 


to remove upon a war ring, excepted on a ſtanding a 
The purſuer replied, That more than three terms of the "ey 


ther remove, br find caution to pay the bygones. Tb Wi 
was not found competent by way of rej” ſinde the me 
tack was ſtill a ſubſiſting right ; but the Lords declared 
That if the purſuer would add that member to his libel 
they would ſuſtain it, without putting him to a nen 


'A MINOR. was allowed to propone, by wa of exceþ 
tion, That he, havin 229955 had et? 

Deed by a mis tered to his predeceflor withous their 
op without con- conſent, altho* he qualified 29 ——7— 
ent of bis cura - thereby ſuſtained. "Dine! Auch. ( Ar) 
tors. */ .,-._ _ _Spat. (Heir) 16. Feb. 1627, Spy 
I! be contrary formerly found; 

7. Dec. 1621 , Clark, —A bond, granted by z minor, vil 


way of ſuſpenſion. Auch. (. jnor) 9. July 1628, Sto e. 
mount. The Lords found minority and leſion prope 


vB 


J. 
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was in Jamil palerna, receſveable in a ſuſpeuſion, ü 
ont neceſſity of a reductien. Dur. 29. June 163 E 
mond.— A cautioner being charged apy bs 4. ys wh 
it was found competent by exception, that. 
bing, as cautioner, was nall, ee 
conſent. Stair, 24 Dee. 166 Ye LI 2+ 14 
1611, Monerief. - MG 4.6, 
A CHARTER Ates 2 ito. a vital, du- 
ring the ſuperior's minority, an diese 4h 
deed revoked in due time; yet, the af Minority and 
ſal, ſuing afterwards for a ſaſine upon leſam TICS) 
bi charter; the Lords Foutid the defence” a a VAIN 
of minority and revocation not relevant Hoe loco, and: 
that the charkeſ 6nght to ſtand till it be reduced. Maity” 
5; Feb. 1566, Currie. LA minor, fuing for the mallls of a 
tenement, and it being excepted,: That the ſid tenement 
was redeemed, and a regunciation granted by his tutor 
the minor's reply was, That no declarator of rede 
was obtained, ind thät "himſelf was leaſed (becauſe th 
0 found not receive- 


EEE 


2 


2 28 


bond, beat Was found horehmpe= * * 1 
ent by way of exception, bur by re- If of WE AR : 
auction. Stair, 11. Jag 1666, Seaton. e z 


ie contrary found, and the objection ſuſtained, by way. 


I if exception. Gorf. 14- Nov.” 1668, Calderwood. relic. 
of YN HIBITION in be” uſed by E 


toeption 1. 1 3 dy 4 e head 75 


a! reduc n. Stai July, 
ub TH Lordrrefuſedto . nende ch way: 
e by eption or reply, burtallowed e N ay 


roponer to reduce. Dur. Spots. and. enk ome 
* (Executors) 1 ½ March 1630 na Heat of ine 
42 Stair, 20. June rc Craw-': terdidtians.. 15 
» - InterdiQtion'propotted in' 4 l 
Cc 3. WE 


2. 344 iowa», 


i proponed by way of reply, -which delays eee, 


= | d, Colv. Brughton.—An executor, alledg alledg 


nal purinit, which migln be moved againſt the woman; = 


log. ares, in r tak Erilfication' in an ne 
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ſpenſion, vas refuſed to be ſuſtained; altho* tlie ſaid in- 
terdiction was known to 3 in reſpedt of — 
bond ſtanding unreduced ; but the Lords ſulpended ex · 
ecurjen. of the charge to a certain day, affigned to the: 
. to do diligence, to obtain his reduction diſcu⸗. 
Dur, 22. Jap. 1631, Hardy. But interdicton may 


ſuer. Stair, 13. Feb. 1662, Lockhart. 
F OUN D, That exhauſting may be . for a 
executor by way of exception, alibo 

'E xbauſljqu he have no deoree of: 2 


„ing exhaſted, and the reply bein 
mmades That he had intromitted with as.mtich:as 
Pay the. purſuer, not given up in the teſtament, which: 
the purſuer referred to his oath; the Lords ſuſtained the 
reply, it being referred to his oath, and found no ne- 
Ld to put t — Fay pur ſuer to take a dative ad omiſſa, but 

ſtaiged the trial thereof, in this ſame proceſs * be 
proven. Dur. 24. Jan, 16. 39, Inglis. 
FIN a reduction of a bond, at the inſianepof: che grate 
ter's heir, againſt the can phe 
Tang cauſe., ſon far. reducivg was repelled, vin. 
That the name of the ereditor was 
enly borrowed ſor alie behoof of a pelle of the deceaſed's, 
he having been married at the time, and that ſo the. 
bond was gyanred, obturpem cauſam: for.the Lords found, 
That this redoction, tending to the trial of ; adultery, 
was prejodicial, and, in effect, > precognition to a crimi-- Wl lth 


and that if. it were moved befure the juſtiet᷑ · edurt, thi, 


ſeni· action might be a probation there, whereby ber WI ait 

life might be in hazard; and therefore repelled the. res. bis! 

| fon of the alledged turpirade; till the ſame-ſhould de tried 38 alle: 
before ſorge. or mary and compotent Judge... Re ee: 
Feb. 1624, Fern. e 3 the 
IN an improbation of tlie grounds 2 and Warrants of „bon 

5 - inhibition, in re antiqua,. the party purl 
Proof of tenor, _ throwing in a' ſummons of proving tie Lor 

| if. competent by tenor, . becauſe. he had only produce the 
wal! 9 defence! extracts, which did not ſatisfy-the po- 1 
aduction; and therefore cert} cation be · 166 


= 


* 


c M;P;E max; 9. 50F 


bation Wa$ not to 2 ſuch pretences; the Lords 
3 it hard to hiader the defender to prove the te- i 
oc loco, tho he had been long in raiſing it; and, 0 9 

the other hand, t it was nn > to delay the 

ſuer of tha imp : thereſore they declared, 5 
would receive the tenor, iucidruter, in this ſame proceſy,. 
and hear them ſummarily upon the relevancy of the ads. 
minicles, without further delay. Fount -12-June, I 7or, 


Hein. 
ho” IT being objefied againſt proving the tenor of awrit, 
on. That it Was innovated and extinguiſn- a 
d- eds the Lords repelled the objection, hoe: ' What excepth 
ing Heco, reſerving to the. deſenger to be ex: © competent: 
al heard thereęn in any action to be rai- - againſt as pron 
ich: ſed upon the decree.of tenor, in caſe it. ving LE the te. 
we fhould be obtained. Forb. J. July 171 3, r 
ne· Creditors, of Orbiſtounn , The like; r 
but J Fount.. 26. June 1742, Inglis. Ny 
be AN obligation was transferred paſſive, againſt be. 
47 leirs of line and tuilaie, reſerving the | 
an-. benefit ofdiſculiong andother queſtions,. Fee if. 
ea- contra executions... Flad, 19, Feb. prop enzhle” in; 
iz. 1611, In transferri og of a bond ⁊ · cui ſu gene: 
vas WY geinſt a perſon as heir to his furher 11 tiæ ?: 
d's, being alledged, That the. purſuer b. 
we. compriſed. certain lands and teinds 955 the fame debt, 
och, and was in poſſeſſion of ſome of the te inds compriled z, 
TY, the alledgeance againſt the transferrin was ſuſtained ;. 
mi- altho* it Was anſwered, hat it w as only competent a- 
103, ue the execution, but not iu à transferring. Spot. 
ha Transference) 16, July 1633, Lawſon.—In. a ſuit a- 
r gainſt a pupil, charged to enter heir, to pay a debt of 
es- his father's, appeared another creditor of che deeeaſed's, 
jed. * ing, That he would not ſuffer his debtor's eſtate to. 


- 


ed to his prejudice, and offered to rove, That. 
* debt ſued on 2 This defence was not 
found competent hoc . ſkatr, becauſe. it might delay the: 
purſuer, and poſtpone him to other creditors ; but the. 
Lords declar That it ſhould be receiveable againſt: 
te purſuer, whenever. he. ſhauld ſue for affecting a- 
by of the deceaſed's- means or eſtate. Stair, . 24. July 
1662, Shed, —An exhibition, ad deliberandum, ſued by: 
een heir, Wk ſuſtain d. potvi hſtanding the. 


a 

fn 

he 
6d 
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defender offered to prove behaviour,” ſee E b de 
fence was not inſtantly verified ; for the Lords will not 
allow a courſe of probation to ſtop an ation of this na- 
re. Stair, 3. Feb. 167, Riddoch.—An'6bjeRion be- 
ing made agaitiſt the ſerviee of a man td dne of his 
deceſſbrs, — & re before ; the alled at 
te predeceſſbr wis f baſtard; war fornd'not ſufficient to 
ſtop the ſervice ; and that the! exception 'of baſtardy, 
Which, by act 94+] rl. 5 503, is ordained to be received 
aghinft fer vice, oupht to be 'tinderſtood'of the'baſtar- 
dy __ the procurer' of the brief, and eres 
ceſſor,” * in caſes of antiquity,” us here 
wiſe it might be 4 way to ſtop all fervices.-” . 
Jan. t 629, Corſbir.—; l a general declarator er daft. 
dy, it being objeRed, That the deeeaſed had obtained 
a eee Ty om the king; it was anſwered, That 
legitimation, whatever effect it may have) cannot be 
pes | in the r JeelaratbryBur muſt; be reſerved 
'(pecial ; which was found relevant. Stair, 19. 
Fed. 1669, King's advotate,—A' gr, of lands, be- 
ing's granted without procufatory t, in 2 pro- 
inft the heirs of the ner, a the o- 
bligation contained in the ſaſd diſpoſition, 10 ee N 
euratory and precept, the defence, The: the ed wa was 
nted on death-bed, was found Cer is hoe 


atu, but reſerved till reduction- Nor. 
7685, Nilbet. 1 3 is L . i en Wat 27 r 
THE Lords preferred a ublic infeftment,, tho”-poſt: 


Fo rior to a private one, clothed with | 
I's compe- ſeſfiop, becauſe, that which was public 
Ation, every al. proceeded upon à contract of marri· 
Edgeance 15 2 age, and inhibition executed thereon, 
ceiveable by w ay." ' before the private infeſtment Wis ta- 
<4 exception, ken, an Pee obtained d yo if; ank 
ithout Mc ity, this was ſuſtained by Way of "Excep® 


7 reduftion. IP tion i in a poindin of the d, at 
tlie inſtance” of the private” infe ſter, 


withou any nee ef ity found for the inhibjrer'to requee. 
Bur. 3. March 1636, Law. —In an action for malls 10d 

cities, two comp priſers competing, who were doth in- 

felt, but 5 of of whom had — | 

Lords faſtained a nolhty 

_ the, other's RG” e el * 2 


3 
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26. July 1628, Mitchelſon, —In a competition, about. - 
the maills and duties, between a ſingular ſucoeſſor in a 
wadſet right, and the reverſer, it was not found. com- 
petent by. way. of exception, but by action of declara-. 
tor, that the wadſet was ſatisfied and extinct by intro- 
miſſion, it not being founded upon any article in the 
contract of wadſet, but upon an unwarrantable intros. 
miſſion of the purſuer's author. Stair, 29. Nov. 167, 
juſtice. In a competition between two ereditors on an 
eſtate, the one founding ohn baſe infeftment of ward · 
lands, and the other repeting a declarator of r : 
tion he had againſt, him on that head; the Lords re- 
teiyed the declarator, even hoc erdine. Fount. 17. 
March 1685, Forbes. | * 2 
A FATHER, has right to the Jene- ei hls ep] 
ficium competentiæ. Falc. vol. I. p. Later deciſions. 
do. Bontein. 31, Feb. 11433. 5175 
THE benefit of competency was found due to a 
grandfather. Fale. vol. II. p. 118. Hage, 30. Dec. 1 749. 
A PETITION, after extract, refuſed as incompetent, 
Fac Col. vol. III. p. 142; Haldane, &c. 4. Aug. 1761. * 
WHAT alledgeances propenable againſt a proceſs of 
adjudication ? See Adjudication. + , 
OBJECTIONS compeient to one party and not to 4. 
„ entiogs 1 4 5; 
COMPETITION. 
ARRESTMENT does not. bar other | . 
creditors to carry off the goods by Arreſters with 
poinding, Had. 5. June 1611, Wright. Poinders. __ 
Dur. 11. March 163g, Dick. Dur. +; [4 
12. Feb. 1636, Leſſie. Stair, 4. Dec. 1679, Forreſter. 
Dur. 29. July 1634, Hunter. And even an inchoat 
poinding, which was ſtopped without any fault of the 
creditor, was found to give a preference in competi- 
tion with an arreſtment, firſt completed by a decree of 
forthcoming. 13. Feb. 1736, Muirhead. ' _ Ds 
ARREST MENT, upon à dependence, with ſentence 
following, found preferable to an a- _—_ 
ſignation intimate after the arreſtment, Arreſlers with 
to” before ſentence. Hope, (fr reſt- Hignees. 
Next) 16. June 1618.— Hut an aſſigg 
e Fi nation, 


15 


—_ COMPETITION. 


mation, tho? intimated after, the: arreſtmeat, was: Pre- 


ferred, the arreſtment being opon à dependence, and 
no decree as yet recovered againſt-the-comman' debtor. 


Dur. 6. Dec. 1638, Douglas.—An aflignation, / intima. 
ted before arreſtment, is pre ferable. Dur. 23. June 


1642, Niſbet. An arreitment, and the intimat ion 
of an aſſignation, being made in one day, the Lord 
brought them in pars: e and divided the ſum be. 
tween them. N (Creditor) ad. Jan. 1630, Inglis,— 
Ins competition between ices” an . 
the Lords preferred the arreſter, whoſe execution bore 
to be two hours before what the intimation bore. Dur, 
30. Jan. 1629, Da vidſon. An arreſtmenty and the in- 
timation of an aſſignation, being on the ſame day, only 
the intimation mentioning the hour, and the common 
debtor having declared under his hand, That the arreſt- 
ment was two hours prior ta it; the Lords: ordained 
them to come in pari paſſu Home, July 1687, Addie, 
neren aving been laid ima tenanis hand,, 
in a proceſs of :fortheanihigy, raiſed a 

eber with. gainſt him aſter he was removed front 
annualrenter, the lands, an annualrenter appeared, 
inſiſting. in a who had à poinding of the ground, 
pirſonal aliion. E inſiſted to be pre rred; the — 


= 


himſelf of all execution e the 1 2 5 3 5 2 
they were . the ground; "oe 885 t pay able to 
t ſue we fer. Jana alle 


wo Willin, 
AN arreſter'of the dis an Aries, 
- _- another creditor, who had oh he 
8 with of the lands for ſecurity, 'of bis debt, 
diſponces. bdut without ſaſine, without poſtciion, 
| .._ - Unleſs by holding of courts, and with- 
but being af igned to the maills znd duties. Dur. 24 
June 1642, Fo er. An arreſter was pfeſerred to: 
5 wadſetter, becauſe his ſaline, which was the EP go, 


g + 
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of complete real xight to the lands, was r the. erreſt- 
ment. Dur. 925, Noyz 1633, Varnock . 

AN arreſtmenc of farms cannot be of: force, being 
made before'Martinmas;, if, media tem- 
pere, the lands be compriſed, and the Arrifters. with 
compriſer infeft before. the term. Hope aprijers. 5 
(Arreſtment)- a. Dec. 1628, Cumming | 
Dur. 13. Dec. 8628, Huntly: Arreſtmem id, en Cure 
rente ter mind, 15 the. next enſuing 
was preferred to an appriſing, deduced alſo before the 
term, tho? aſteꝝ the- ar reſtment, and e in- 
ſeſtment followed after the term. Stair, a; Jul y 1667, 
Liter. —A decree of appriſing as to maills and duties, is a 
complete diligence, being a legal aſſignation needing no 
intimation, after which chere is no place for merg., Us- 
pon this footing, an appriſer of an infeftment of annual 
rent, was preferred to a poſterior arreſter of the bygong 
annualrents; 'tho* the competition was nine years. after 
decree, and the former had done no diligence all that 
time. Stair, 23. Feb. 1671, Lord Juſtice-Clerk. It 
was formerly atherwiſe decided; Dur. 14. Feb. 1623, 
Sal:cotes. 4 compriſer, infeft, was preferred to a ſub- 
ſequent arreſter, altho he had ſuffered the debtor to 
retain poſſeſſion of the lands for many yours after his 
compriſing and infeftment, which was urged as. a pre- 
ſumption of ſimulation or dereliction of his diligence. 
Dur. 13. Dee. 162 7. Tenants of Dryop.—In a compe- 
tition between an adjudger and arreſter, the ſubject bh ; 
ing an heritable bond, the citation on the adjudication 
being prior to the arreſtment, and the decree of adjudi- 
cation alſo prior to that of forthcoming, the Lords pre- 
ferred the achudger. Dalr. Forb. 26. June 1705, Stew - 
art.—In a competition between two creditars of a de- 
ceaſed, about the rents of the eſtate falling due after the 
debtor's death, both having obtained decrees.of. conſti- 
tution againſt the apparent heir: the one upon an ar- 
reſtment, laid on im the tenants hands, as debtors to the 
apparent heir, obtained forthcoming; the other, upon 
2 charge to enter heir, obtained adjudication fome/months = 
thereafter ;; the Lords. preferred: the arreſter, tho! 
was urged, That an apparent heir has no proper title 
to the rents, ud that they e 88 8 7 1 


for his debt. 8. Jan. 8 hs 515 _—_ 


— 


* ( $73 
* 
* 
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X arrefter ſuing fort ing, after the comma 2 
daebtor's deceaſe, was preferred to u ah 
Arreſters with  executor-creditor of the deceaſed, who ere 
executor cre= had confirmed the debt irreſted, 6 g. 
ditors,” I bonis deſuntti, and had even gs ff 

" .-, fo far as io obtain decree agalaſf the wa 


debtor, in whoſe hands the arreſtment was laid. Stair, Wl upc 
20. Jan. 1631, Riddel. The like found; Hare. ( Wl /«/ 
reſtment) Feb. 1688, — An arreſtment, laid os mo 
before the common debtor's death, with à decree of de 
forthcoming, obtained after his death, was preferred ts WF dec 
an executor-creditor, who was indeed confirmed: before Wl of « 
the decree of forthcoming, but had not eiked the ſub- Wil of 
ject in controverſy, till after, Harc. { £re/iment) 20. 171 
Inne 1688, Ruſſe].—In a competition between an ar- Ml wit 
reſter on a dependence, and another creditor, who, the 
after the conimon debtor's death, confirmed the arreſt- fte 
ed ſubject, as executor=creditor ; the Lords preferred ll the 
the executor-creditor hoc flatu, he finding caution to WI mat 
make the ſums forthcoming to the arreſter, in caſe the Wl firm 
arreſter's claim ſhould be purified. 20. July 173, huſt 
Crawforl. V 
M aſſignee, negle ing to intimate, during the c her 
1h e 8 232 e, an . the 
Aenees with deceaſed's confirming the ſubject, at Gor 
eee ſtill in borjs funds i was found to A 


difors., de a yalid confirmation, and preferable BW rior 
* dio the poſterior intimatiom of the al on 

gnee. Home, 5. July 1726, Sinclair. The contra intir 
found ; Stair, Gosf. 27. July 1669, Ex&utors of Red: I not: 


path, x 5 | F n 
A GENERAL aſſignàtion of moveables, with a pow-' don 
| er to intromit, and enter to poſſeſſion, 


= General Te immediately upon the granter's de. 
hend 


nee with credi- ceaſe, tho' poſſeſſion be appreher 
aeccordingly, is not ſuſtained in our lv 

| 2s a tranſmiſſion of the property; bit 
theſe goods muſt be confirmed: for, without 
tion, the diſpoſition, tho“ clothed with poſſeſſion, wil 
found no better right than a jus credits for the value 
The reaſon is, that the power to apprehend | 
is a procuratory, quod perit norte mandantis, a pe 
euratories did, with regard to land-rights, before 1 


tors. 
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| of parliament} and 1f on be neceſſary, the 
Agnes can ſtatid on no better footing than any other 
creditor. Thus un affignation, in 4 contract of marri- 


ape tothe wife, of the whole houſetold-pleniſhing that 


d belong 'to the huſband at the time of his deceale, | 
was found oaly to make the wife creditor, for the value 
upon the implied warrandice, ſo as to bring her in, park 
ſaſſu, with other creditors, confirming within foe 
months; but ſhe was found to have no preference, tho“ 
de got into the natural poſſeſſion, after her liafband's 
deceaſe, and alſd confirmed the ubje: prior to any ſtep | 
of diligence by the creditors. * 7 1732, Children 
of Kimmerghame; The like ; Forb, MSS. 26. Nov. 
1113, Borthwitk;—And, in à general a e the 
wife, of heritable and moveable © fabjecs, timate, after 
the huſband's deceaſe, to 2 debtor, from whom ſhe up- 
lited ſeveral 'years 'annualtents of an heritable bond z 
the Lords preferred an adjudication, deduced after inti- 
mation, in reſpect the enteral aſſignation was not con- 
firmed, July 1724, er der a diſpoſition, by a 
huſband to 125 eile, of his moveables, upon tlie Mains 
of Auchinvill, was found ſufficient to defend the relict in 
her poſſeſſion of theſe moveables, againſt an executor- 
creditor, ſuing for the. fame. , - Stair, 3. July x66 3s 


Gordon, 

ASSIGNATION thrinkes; hers preferred to Xx poſte· 
nor compriſing, Althio* the.denunciati- 
on was made defore' the affipnation was Aigner. with 


intimated, becauſe a denuneiation does ee i 
not affect the ſam, nor make it ſo real, Ms 
but that the affignes may effe ctually perfect his intima- 
tion thereafter. Dur. 2. March 1637, Smith. _ 
ASSIGNATION our of the firſt and readiets of the 
teinds of ſeveral lands, in ſecurity and 
payment of a debt, Was not e \ Aﬀignation fe 
againſt a poſterior , appr of the mail and du- 
lands and Kind, Stair, 6. 156. 0 666, ties, with other 
Watſon A compriſer of Jani . Yr 
teinds, in a competition of maills wo 15 
duties, was preferred to an anterior aſſignee, who had 
not apprehended. poſſeſſion belies, the ſaſine upon the 
compriſing, but Wes 1 1 5 his aſſi aſſignation after 
the 4 ing, and b 177 t je laſine. Had. 17. Dec. 
or. I. | 1622, 


„ COMPETITION. 
1622, Hamilton. The cedent continuing ſtill | 
tor of the lands, notwithſtanding of an nation tothe 


| not to himſelf. -but 8 


long to the compriſer, in — quence of his real ri 


| 


maills and duties, muſt have a power of alienat ion; and 
of conſequence, the purchaſer, who. has, right. to the 
lands, muſt of nece conſequence haye right to the 
produce of the lands; therefore jt is, that the aflignee's 

t to maills and duties, which is only a perſonal chin 
againſt poſſeſſors, and no real right in the lands, 


5 _ fall ſo ſoon as the 285 is denuded by infeſtment. 


13. Dec. 1638, Huntl A factory. to à cred. 
wo to uplift rents till be 1 be paid, not 
a ſingular ſucceſſor in the lands. 89 potiſ. Factor] 11, 
Jul 1632, Borthwick.—A tack being Eier by. an heritor, 
therein the tack-duty appointed Tear ly to be paid, 
his creditors, - hy - virtue 
whereof, the aid creditor was in poſſeſſion ; 4:6 Lords 
preferred this creditor. to a poſterior compriſer not in- 
feft. Dur, 13. Feb. 1627, Samuel. A tack, 


ſet with this expreſs clauſe, That the duty 2500 


yearly paid to ſuch and ſuch creditors of the; ſetter 0 
minatim;. and another creditor, hayin thereafter com- 
priſed the lands; the Lords preferred the compriſer to 
the creditors, ſeeing, the ſetter being denuded by in- 
feftment upon the compriſing, the duty behoved to be- 


Spot. (Compriſing) 27. Dur. Dae -n. Nov. 716385 
— A proprietor of an entailed eſtate, ving granted to 
creditor, an aſſignation of maills and duties Se 

on, after the granter's deceaſe, was found A Shank againſt 
the heir t for tho he did not repreſent the deceaſed, 
with reſpect to the debt in queſtion, contracted contre 
ry to the entail, yet, the entail not being recorded, the 
debt might be made effeCtual againſt the eſtate. by 2. 
Judication; and therefore, the heir could have no juſ 
intereſt to quarrel the form of the conveyance. , e 
1732, Baillie.— The Lords found an adjudication, co 
bereditatem jacentem, preferable to an affignation & 
maills and duties, granted by the deceaſed, yu 


where the competition was about the rents that fell due 


between the proprietor's death, and the date of the ad- 


| Judication. 12. Jan. 1734, Farls of London and Cui 


ow.—A tackſman of teinds, having aſſigned the tein 
eaves, n by the N in ug "Ll 
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ment of a debt: this was only found à perſonal right, 


tho' clad with poſſeſſion, and was not ſuſtained to com-. 


pete with a poſterior aſſignee; to the tack itſelf, a tack 
being a real rignt. Dur. 27. March 1628, Blantyre. 
—A woman having granted bond for a ſum, payable the 
firſt term of Whirſunday or Martinmas after her 
death, at the ſame time, affigning to the creditor, for 
his ſecurity, as much of the readieſt of the rents due by 


˖ 


— f 2 7 
Lords preferred 


in a comprif- 


et 


nualrent.— A diſpoſition of the ſame date with the de- 
nunciation, having the firſt infeſtment, was preferred 
tothe appriſing. Spotiſ. (Compriſing) 37. Jan. 1628, Ha- 
milton.— An infeftment of annualrent, being after tbe Hieſt 
?ppriling, but before the ſecond, all three were brought 
1 in 


! | "7 


Lv | Liferins with debtor's deceaſe, by a * Creditor, | 


3 * ——— but then it Was 


3176 CONPETITION. 


in pari paſſu, be within Beit ang 0 
Nan new and dũbious, 6... ob haz, * — 5 
\ exequtor-creditgr, 15 7 2 ya annuity, being nal 


ſued, within ſix months of the common 


aber debts, for payment of a debe due to him; the Re 
Lords found, That the e ; 
the teſtament « ought to be divided proportionably be- 
tween them as follows, viz. The liferenter to be, rech. 
.oned as a creditor in a principal ſum, anſwerable to ber 
Jiferent · annuity, and the other Fe the debt reſting 
| to him at the time of the confirmation, and the inven 
tory to be divided between Rh in that 3 
Next they found, That the ſhare of eng, 
falling to the liferentrix,-mult be con ere 
of which ane * to hade Yrs ws dri 


25 ather See in ꝓr 
of their reſpective 92 78 


of her ſhare of the i inventory, and the « other r creditor' 
claim being what remains due to him, . after ;giviog a 
338 of his ſhare 9 the i cha 2 5 


IN a competition . in k * W 

and confirmation, paſt in exchequer, by 

| Charters. of. and ſeal'd the ſame day, the charter of Wil .;.. 

ref gnatien and confirmation is preferable to the char | | 

Confirmation. | ter of reſignation, rage 5 . 

complete by ſealing, 

complety rl ſaſine thereon, "Hare: A 
IHE Lord Renton, for the calualt 

e 

ent. in t 

1 „the deſendett 


upon reſignati- ers of the. ſaid abbacy, 
en, with wa. produced their old charters, burdened 


rights, with no fuch caſualties ; the purſver 
1 D e 
Fine, containing the forreſtry, flowing 


bot of Coldingham, prior to ah of Teng i 
Were fevers, 


| tion can ſignifi e Lords ſuſtained the 


„ f Fräse PRICES TETRA ERETRE TRE TT ERC Ber 


CompariTION. 4 
That a charter of reſi natlo rs "no more right 


than the reſigner had, and dees unleſs the origi- 


nal infeftment X Leg; the charter upon reſigna- 


$66, 


ſuer's tle, | 
Renton, _ 


ing 6 i Te e., | Stair, 17. Jan. I 


# 


THE contin author, whoſe right to his lands was 


a diſpoſition with tory and pre» 
cept without l ted firſt Between fn- 


infeftment of annualrent, dau there · Fular ſuce ra, 
after diſponed the lands roar "where rhe com- 
to another, and | con? veyed his: mon author. is 
ratory, upon which 185 ver ie. 
duly infeft. In 4 e * nde 

mualrenter pled „ Thar the commo author S 
denuded of his perſonal right to the lands, by by granting 
the heritable bond, aß which implied a conveyance of 
diſpofition, to the extent of the ſum in 755 heritable 


bond, after which the ſecond diſpoſition was 4 non ha- 


bente pote ſlatem. The Lords found, That an tion 
to an incomplete real right, tho*-it had been rectly 
done and intimated, has no effect againſt another ſingular 


found to denude the granter fununus, who had no wok 
himſelfthan a difp on, with tory and precept, ſa 

that nothirig remained with him 9 to be carts 
by a _— or voluntary conveyance. Upon this footing, 


ſucceſſor completing his right by infeftment. Stair, 20 
June 1676, Browne —A. 8 diſpoſition of lands was 


the diſponee was preferred 10 a poſterior appriſer, 


whoſe appriſing was Jed againſt the common author, 


tho the appriſer had gone on to complete his right, by 


obtaining infeftment on the Procuratory contained in 
his debtor” $ diſpoſition. Forb, 8. Dec, 1770, Rule. — 


The like; 20. Nov. 1133, Sinclair. Upon the ſame 
footing, the firft diſponee was preferred. to the ſecond 


diſponee firſt infeft. Forb. 19. Dec. 1710, Erſkine. — 


But thereafter, in a ſimilar cafe, the Lords laying aſide alt 


ſpecialties, took up rhe queſtion in the abſtract, and ha- 
ving firſt pronounced an interloeutor in favor of the per- 
fonal right, being t] the firſt conveyance, led by the weigtir 
of former decifions, they, upon petition and anſwers, 
a hearing in preſence, and informations, preferred the 
WW ei bes an a<udication, in —_— 


Wound, That che inhibition cold haveno, 
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that iofeftment was expede on the ſame, 5 
maining ſtill perſonal, and they "refuſed 2 L 


petition without anſwers. 22. be 1737, 


IN. 2 cd of ri flowing foam £ 
1 thore, ˖ en was 'prefe 
ee in petiterie, the other being 
. ks e ee, Stair, 7. Feb. 16 


fron erent  — fn competition between two: 
4 authors... infeſtmen e Thr 2 from "differers? 
| © authors, Lords preferred that, 
right which. was in poſleſfion,-tho” the ri q 
| oceſs was founded, was of an old f 
4 ref - to ſuſtain the raue men, without 8 progr 2 
e or. a eommon author, or pre 
; 5 that he being in poſſe n e 
wn any infeſtment as, a title, it cannot dermis 
by 1 complete right. as Wh fn 
ic AE bei a ſen of; adjudications alfeQti 
iy being a 1 \ 
he and te v being, 
| 3 Pari paſſe, ſome of whom were ſtruck 
ers, adjudgers, at by inhibition; in reſpect that the | 
biin, Ke. other adjudications were more than 
| ſufficient to exhauſt the wy Ka ti 
„ AD 


_ the inhibiter, who had not ed, could-no1 
pari paſſu with the reſt, even tho” he ſhoukt 
| Judge, it more than year and' day Wee the firſt 
fetal a FR anion, and that therefore; fs could; have 
no intereſt ta reduce, ſeeing he coul make no beneft 
by his reduction. 13. Feb. 1698, Miln. There 
being, three forts of creditors on a'bankrupt eſtate, ſome | 
who had! inhibited. and adjudged, others who had ouly | 
| adjuged; but for debts:prior to'the-inhibitjans ; ac thict 
fort, who, had got voluntary rights und iifefiments > | | 
annualrent, but poſterior to the inhibitions z. the inhibi 
ters having ohtained. decree of reduction againſt theſe 
aunualrenters, and they being chus out of the feld: and 
the inhibiters contending, that they mult came in place 
of the annualrenters, and dra the ſllare chat belonged | 
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to them, and for what remained of the eſtate,. the 1. 
nualrenters muſt affect the ſame 17k before. the 


25 


and ſo, 
W. ede 


3 


co. te ne em, er. 


Id get 
cou get any thi — 


the vote was s ſave 


. $0 8 * -— 
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and preferable annualrenter, 241y, A ſet of adjudgers,. 
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only to be preferred ſu far, allenarly, as he would have 


annualrenters had intervened, 


been, in caſe no 


or if he, upon reducing. the infefiment, of annualrent,. * 


muſt be ranked in his place, and draw accordingly, un- 
til his inhibiting debt was ſatisfied. and paid i It carried, 

That he ſhould only draw a ſhare, ſo far as the annuals 
renter prejudged him, and as if the annualrent had no- 
ver exiſted, but not to have the annualrenter's full ſum. 
Fount, Dall Forb. 20. Jan. 1709, Creditors, of Lang- 
un competing. —ln a ranking, there was firſt a prior 


coming in part paſſe of which one had an inhibition 


that ſtruck at the annualrent-right : the annualrenter- - 
tec ro and the inhibiting adjudger Was 


was ranked grime 
allowed to draw out of the annualrenter's ſhare, to 
up what.he would have drawn, had the annualrenter not 


been in the field; but then the diſpute aroſe, . Can the- 


annualrenter recur, againſt the other ers, for 

ſhare of what is drawn from him by the inhibition? The 
adjudgers argued, Thar be could not, beeauſe the inbi- 
dition is directed a the annnalrenter only, making 
a perſonal. challenge againſt his right, which the adjud-- 


E 


gers are not concerned wih; that-it could make no va- | 


riation upon their caſe, whether there be an inhibition 
or not, and that to allow the annualrenter to recur, is, 
in plain Engliſh, making the inhibition ſtrilee ultimately 
againſt them, whereas, e cone ifa, it ſtrikes only a. 
gainſt the annualrenter. The Borde found, That the 
annualrenter, being ranked, ſo as to draw his ſhare, in 
competition with the other - creditors, he 2 ka fi re- 
eur againſt the ad for any part of what 

1 from him by E. bk Ea. 7305 cam g 


AN arreſter, enen, twee and; one in the warn, 
ing, was preferred to one between 
os ad ſix. Falc, vol. I. P- Bs. Jones, Later alfa 
eb. 1443. 
A SECOND aſſignee 10 4 - perſonal right firſt m 
pleted by infeſtment, carries the profits 2cerving there- 


, between the date of bis aſignment and. the infefr- 


inmin Dee. 174 
ed by bin, falls 


ment, F ale, Fong Ki 
THE defici pong, ip 14 


p. 206, W 23. * | * 


Wholly on the 2 e Falc. vol. L 4 
chxDL 


| 


: 
"4 
4 
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- CREDITORS, obtaining decrees againſt. a-perſon, k 
able to a certain extent, have no preference from the date 
of their decrees, | Falc. vol. L 
PS | 746. 

A DECREE of fale, at the inſtanceof an 


apparent! 
heir, within year and day of the firſt effeQual adjudi.. 


cation, brings in the whole creditors,” whether achud· 


gers or not, pari Paſſu. Falc. vol. I. Pp v. 35. Irvine, 


29. Jan. 1748. — 


A CURATOR; having accepted a bill, bearing b. 


be for the amount of an account furniſhed to his miner, 
and the creditor' having” go: it, and che 
competing with a prior arreſter in the hand of the mi- 
nor, the arreſter was preferred; Faw: "voy U. "pb. 
Gibſon, 10. Nov. 1948. 1 

- AN Infeftment of annuity, wen fouhd: 4 title to res 
ceive payment from the tenants without- à deeree of 
poinding, and therefore was preferred to an arreſtment 
of the rents. Falc. vol, 1 P. . . + Creditots'of Kilhexd 
2. Nov. 1748. e 


"THOMAS CRANSTON,: g be to Herd 
of that Ik, by bond, Mo in idite by bim z after 


which he granted, firſt an heritable bond to 


Davidſon, who was infeft thereon ; and then au berf - 


table bond of corroboration, accumulatin 


. 
due to Horſeburgh, who was alſo infeſt, and | | 


Judged upon it, without mentioning, in the decree, by 


original bond. Other creditors adjudged, who fell wil. 


out the price. Horſeburgh, the inhibiter, was prefers 


red on his firſt bond; after him Davidſon, the annual. 
renter; and then the mhibiter, for the accumulations in 
his bond of corroboration. Falc. vol. U. i 263, Horſe: b 


burg h, 16. June. 1750. 


INHIBITION affets the debts oont added afeer =] 


ecuting of it; and; in a queſtion, Whether the d. 
occaſioned by the draught of the inhibiters, onght die 


5 proportionally berne by all the debts ſtruek at, by 25 


ereditor ranked in the laſt place: the gt tom ge” 
the deficiencies ought to be laid firſt on the debt ranked 
in the lafÞ place; and ſo in order on the next, tal the 


inhibiter eee ale. vol I. Pp: 143. e hy 


= 


3750. © x 
NOTWITHSTANDING an ad) dicath 


p. 154. Grant, 3. uu 


— 
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year and day af the firſt effectual one, and that a pro- 
ceſs of maills and duties, in the 1696, was raiſed us 
pon it; yet, as the laſt adjudger took no other ſtep 
till the 1 706, the date of the infeftment, in favor of the 
firſt adjudger, nor till feveral years thereafter, it was 
found that he could not compete with the firſt adjudger, 
nor interpel the proprietor from granting a voluntary - 
mm on his eſtate. Falc. vol. II. p. 120. Binning, 
5, Dec. 1749. , OY: e 
A DEFICIENCY, occaſioned by an aliment granted, 
by conſent, to a common debtor, was found to affect 
the poſtponed , creditors. - Falc. vol. II. p. 144. Credi- 
tors of Hape, 3. Hab, %% ʒ! 4 

A CREDITOR, having two perſons bound to him, 
one of whom he knew to be a cautioner, taking his 
payment out of the principal .debtor's. effects, to the 
prejudice of ther ereditors, was found not bound to 
aſſign againſt the cautioner. Fale. vol., II. p. 317. Mil 
ler, 24. Nov. 1749. 556 + bs 7 e 


A FATHER. diſponed part of his eſtate to his ſecond 


ſon, with abſolute warrandice, on which he had for» 
merly given ſecurity for a debt; and dying, was ſue- 
ceeded by his eldeſt ſon, in the remainder of his eſtate. 
The creditors, to whom the ſaid, ſecurity was granted, 
ed an adjudication, comprehending the eſtate of both the - 
brothers, and other ereditors adjudged only the eſtate 
of the eldeſt ſon; The Lords found, That if the father's 
creditor took his ant out of the ſecond ſon's eſtate; 
he behoved to alla . Falc. vol. II. p. 249 · Creditors 
of Fullerton, 8 VCC 
AN infeftment, taken for ſecurity of certain debts, 
which were annuities by bond, referring to a liſt, which 


Ss ug Far 


but the endurance. of each annuity was only qualified 
by the bonds; was found not to Habit, ſo as to ſecure: + 
theſe debts, in competition with a poſterior adjudicati-- 
on, where, after the date of the infeſtment, the origi» 


place, new bonds taken for: the ſame ſum. Fac. Col. | 

vol. I, p. 31. Norfalk, | bc. 30. June 1752. 755 8 ; 

NO equity will relieve againſt want of infeftment.. ' 

Fac, Col. vol. II. p. 62. Wilſon, 6. July 1757. 

ACLAIM of reverſiqn being adjudged,. and certain 
1 


4 


— ᷣ V ETC STS SITY SREAF £78 


contained the names of the creditors, and their annuities; 


nal bonds were delivered up and cancelled, and in their 


othen 5 


P 


other creditors havi ng arreſted, the adjud idication v 


July 1758. 
ſum, ſecured by adjudication, was rendered moves 


Fac. Col. vol. III. p. 11a. Sharp, +28. July 7561. | 


to a prior creditor by 1 aymames who was is # 


BY infeftment. = 


322 COMPETITION. 
found the only proper diligence to carry the reverſer 
intereſt. Fac. Col. vol. l. p. 229. Nane de. i, 

IN a competition between un heir and ee an 


by a decree-arbitral, and a charge of horning, g 
by a factor. Fac. Col, vol. IH. 7. 82. ee | 
June 1761. e: 

IN A cehpethlen Gelb an aſſig — ot] 


reſtment, the aſſignee was preferred. As obſerved ie p⸗ 
the collectors of this deciſion, The Lords ſeemed to de 
termine the caſe npon the want of title in the eon 


AN aſſignation, 3 by a woman before, re 
not — till i pre ſerable ¶ o ſi 
the leg —_ nation, by the marriage. Fac. Col. ent 
e, dec. 2. July 2763. (% 
IN — «6 between real nnd perſonal crefv 9. 
the real creditors were 1— ac.' Col. vol. Ih 
p. 32. Creditors of Gilleſpie, July pit Ss 

A CREDITOR to an heritable bond, was preferte rr 


Jas 296 July 1s f hou 


* 


Fac. Col. vel. l. f. 359 
„ — 7 
8 Bill ef Excoange. 8 pat th; eee woe TILE. ' th 


OO — PE otogorcty of eſebeat wither ben. : rea 
Eee be | + oat I heſe 
iſo e on 

di iſpeſe tion 7 — ed abr alen "with Sine 6. 1 


See Bank kewpt, | rv 
— — ay ifi, with other right i es | 


45 - 85 
7 


—— Tacks, with other rights. Fee Ta 
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22 


* 
, 


* 


ejection out of the houſe, the Mere die- 
arty has his choice, whether to inſiſt reut acflions a+ 
n an action of ejection or contra venti- riſe upon the 
n; for the Lords found, Where a par- ſame fact, ten- 


je may chuſe either ; but if bath tend end, the parſi- 
o the ſame end, whether ad-prnam or er cannet inſiſt 
eparation, chuſing the one ſopites the on both; (| 


ther. Dur. 19. Feb. 1630, Hiddle- 


ee of violent profits, upon election, the Lords reſuſed 
o ſuſtain contravention, and that altho* the purſuer was 
tontent to renounce his decree of violent profits. Hope, 
Contravention) Had. 13. Dec. 1610, Johnſton. + Had. 
dg. Nov. 1611, Hepburn. A party, having either ſto-. 


xamined before a magiſtrate, and next procured a war- 
nt from the Lord Advocate to ſecure the party, till he 
hould find caution, which accordingly he did; and 
iereby the purſuer ſeemed” to have made his election 
f the criminal proceſs: yet the Lords, when the purſu- 
reame to inſiſt before them, ad cividem e fectum, repelled 
heſe dilators, and ſuſtained the proceſs, ad civilem effec- 
um, to make up the purſuer's Joſs; Forb. 15. Fount. 


avention, altho* the magiſtrates of the place (both par- 


to pri 
as decerned by the magi 
plainer. Dur. 20. March 1623, Fithie. ' 


12 writ, and alſo another action of ex- 
ubition and delivery of the ſame writ, The ſame, 
againſt a third perſon ; the Lords found, where the con- 
hat altho it was cum diverſis perſo- \ cluſions are con- 
, yet electione unius, tollitur altera, ' tradiffory * © 
Coly. June 1590, Home. — The likes 

d. 20. Dec. 1592, Guthrie. 

| . 


- THO? 


0 
i „ 


has two actions upon the fame fact, ding tothe ſame: 


on. Fount. 8. Jan. 1712, Heriot. And, in a like caſe, . 
yhere the party had made his choice, and taken a de- 


en, or found, ſome bank- notes belonging to another, the 
urſuer firſt took a precognition, by getting a ſervant 


b. Feb. 1712; Buchanan. The Lords ſuſtained a con- 
ies — burghers) had immediately committed the par- 

on for the fact; and this, becauſe no ſatisfaction — | 
es to be given to the com- 


A PARTY, intenting an action of proving the tenor 


9 


f 4 ft on both. 4 1633, Mitchel. — The Lofdsfound, 
ora battery, _— civilem Faden, that the party who does 


Goff. wt. Jan. 1673, Swinton. The ech Foun, 
15. June 171, Scot Seory * 19930 #1090 900 RR 


Ane a ſecond" "cauſe he ought to have 


or to the intimation of the — hafad 
| fortheoming. ' 
13. Jan. 1629, Finlayſon. A debtor, WhO had 


= co: 
the obtainer of a-decret- of forthcomin and got . af 
| — being thereafter: decerned at t 


could not be liable, ſceing ſuum rare pit an the purket 
of the aſſignation during the proceſs" of forthconingy 


.. 
4 
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HO the deforced has ſued. criminally, i ad vii 
n Nen for - be 

Bur whers the - may thereafter ſue civily for his 
concluſions are vate intereſt,” Stair. / 13. 178 | 
different,hamay 16 Ja, Murray.—Tlie Alke; Dur. 4%, 


hey themſelves might take tris} 


the wrong ſhould, caders cafe, but that rhis did not pre- 
judge ' a criminal ſuit for the breach of the \piect, 


AN r er 1 e 
a 


- 


thr fide pate acduſel | 
| Me fo 8 bo likewiſe SEW 
cr 4 1e a 0 the 
contu . fined for Fre alſo ; the 
the judg e Lords found the 1 


time . tho" 4. theſe methods, and not te Rave uſed; 
ict. both. 'Fount, 14 Feb." ge he 
ee r . 


8 82 2838 Ts SANs 2 „ 


tained payment on a: decree: of Dur. 


inſtance of © 
aſſignee, whoſe affigriation had been imimand 'before thi * 
arreſtment, ſued the arreſter upon} th# warrangice' > 

his. diſcharge. . It was alledged for the defender, 1 


had not obtruded, as he ought, the anterior-intimatio 


Which, if he had done, the arreſter would have 
- bimſelf upon the other eſtate of the common debtor, wit 
"now is become bankrupt. The Lords ſuſtained he # 
- ledgeance, and affcilzied; - Harc, (Arreſtment) - 

; #654, W e nd eo. N recep 


AB!; ton ol ji og en 


payment from the. debtor's N was decerned to re- 
fund, it being afterwards found, chat the debt had been 
paid to the original creditor. For or, in this caſe, as the 
heir was not debtor, neither was the other creditor ; for 
tho! he was creditor in the debt upon which his confir= 
mation proceeded, he Was not creditor in the debt in 
queſtion, which was extinguiſned hy payment before his 
confirmation, and as, to, which, he could be in no better 
caſe than his -own debtor, in whole right income by 
the confirmation. -. Stair, Gosf. 10. Jan. 1673, Ramſay, 
FA CREDITOR having aſſigned the whole ſum, a 
ter getting payment of a part, a the aſſignee, getting 
payment of the whole, it was found relevant a 2 
condictio indebiti ny r him, . that his 
was in ſatisfaction of a due to him by the cedent, - 
equivalent to the ſum aſſigned ; ſo that he got no more 
from the debtor, but what was due to him by the ee. 
dent. Stair, 23. Feb. 1681, Mar. An heiry having ig- 
norantly paid a debt over again to an  affignee, which 
his predeceſſor had before age to the cedent, was found 
to have no repetition off the aſſignee, the cedent be- 
coming bankrupt tn the ſecond. en Home, 
6k 44- July 1723, Argy ; 
A SCOTSMAN, who was a ſoldier, ha died in 
*. Flanders, and left a ſum of money in the hands of his 
oolonel, which a creditor of his uplifted from be colo- 
nel, by virtue of an adminiſtration in the prerogative. 
court of Canterbury; the Lords found it relevant, to 
aſſoilzie the creditor. from repeting the ſaid money to 
executors or! creditors, and confirmed before the com- 
miſſaries of Edinburgh, that he got bona fide payment 
before any procels.or confirmation in Scotland. Forb. | 
12. July 112, Creditors.of Muirhead.” 4 
cb 10 indebith ſuſtained to one who pl ors = 
rere juris, 26. July 1733, Stirling. | 


CONDITION. 


Tit cluſe, in u contri Harl. Condition fi | 
liberis. _ 


age, ſi att was found Line 
Vol. phey'3 e 
W I. | 
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tor-creditor, Jing upon his confirmation, and obtaining 


nation” 
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326 CONDITION. 
ſon born, Who ſurvived his. mother, but died with . 
-out being ſerved heir; ſo that in this caſe” the tocher 
was fomd not repetable, Which it Was to have 
been, if the mother had died without children. Auch. 
Lr. Dur. 27. Jan. 1630, Colmeſlie. Hope, (Aa 
16. June 1630, inter ke. Gosf. Ir. Jun, 
5 1677 Baillie, —But Where the child was born; and died 
| ran the mother, they found, "quod erte condite, et 
afus reſtitutionii 27 Johet. "fs „ (Hu/baud) 1605, 
| Lintithy ow. Hart: (Contrat#s of "Mari ge) 12. Jul 
7648, meton. A proviſion '6f cosi do a wie, 
« in 'cafe there be x | children of the ge . 
found not evacuated by the exiſtence of a child, who 
died the ſame day it was born. Stair, "27. June 3696, 
Dunfermline, —The like, where the clauſe Was expreſ⸗ 
ſed, „ In caſe the wife depart this life withorit" bairm, 
„ lawfully procreate'of thè marriage: in ich caſe it 
Was found, That the ſur vivancy, and not the exiſtence 
of children, was underſtood; and therefore, that the pro- 
viſion muſt be effectual, ſeeing the children procreate 
_ without 8 0 before the 7 mother. Stair, Fount, 


fore. en thereof, the wife gs whe 87 thi ooo 
merks in favor of her brother, who ſued! for it after 
her deceaſe. The Lords found, That 'the procreation 
and exiſtence of the child, did evacuate the proyilion, 
tho? it died before diffolurion _ 1 _ 2 
Contracts of Marriage ec. 1 ntine.- ; 
1 A a Ori in a contract, Lig in caſe the = 
huſband died before his wife, leaving children, one or * 
more, unprovided and unforisfamiliate, then the fond * 
reſtrict her jointure to the half; ' arid one child baving : 
ſurvived the father, and died a few months after,” the 
relict was ſued to reſtrict. Alledged © for che de- 
fender, The clauſe of the contract was calculated for 


ſubſiſtence to the children, who now are dead, and ſo * ; 
need.none, The Lords found. the wife opght to IF of th 
ſtrict herſelf to the half.” 'Fount. Hare. tra 4 "a 


marriage) 22. Nov. 1687, Pe rie Fand 
n having dae a bond, for e of 
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CONDITION; 327 


his contract of marriage, for ſecuring 80,000. Guilders / 
on land, in favor of his Lady, in caſe of no children of 

the marriage, or, of their dying before the age of 
twenty, © lo as they might, and did diſpoſe of the 
« ſame,” with a reſolutive clauſe, making void the in - 
feftment, in caſe of the childrens attaining to Hat age, 
the Lords found, That the proviſion, irritating the in- 

{cftment, was to be ſtrictly interpreted, and that it 
took effect by any of the childrens attaining to the age 
of twenty, tho they did not diſpoſe. of the ſum ;; and 
the Lords would not ſupply the words, So as they tay, 
as - do diſpoſe, an omi nnz. 'altho”: they. | Were men- 
tioned in the narrative, and procurator y, and requiſi- 
tion, and the charter. Harc. {( Iufcfiment) 29. Nov. 
1681, Kincardine. A bond being granted by a man to 


his lawyer, ſor a ſum payable at the firſt term after the 


granter's deceaſe, providing he died having no. heirs- 
male of his.own; body; here it was found, That tho 
heir - male, born of the deceaſed's daughter, purged not 
the condition, which was interpreted of ſons ay ang 
immediately by the granter himſelf. Dur. 2. March 
1624, Curriehill.—A wife, in her contract of marriage, 
having accepted a certain ſum, for all iſe; could cràve 
by her huſband's deceaſe, in caſe there were no 
* bairns of the marriage; the reſtriction Was found 
not to take place, ſeeing there was one child who ſur- 
vived the mother, Gilm 31, Jan. Stairy 17. Feb. 1663, 
rorſyth.—Lands having been tailzied to heirs · male, hy 
a contract of marriage, With a clauſe therein in favor 
of the daughters, That in caſe there be no heir - male 
Hof the marriage, but daughters, in that caſe, the 
* heir-male, and of tailzie, —— thereto, ſhall be 
bound to pay to the daughters a certain ſum; and 
there having been an heir - male of the marriage, who. 
was ſerved and retoured, and lived many years, yet 


died before the daughters, whereupon the lands de- 


volved upon the king, as uſtimus heres ; 30-2 ſuit, at the 
inſtance of the daughters, againſt the king's donatary, - 
for the ſaid ſum, the Lords found,. Thar the condition 
of the proviſion of theſe daughters did fail, and there - 
fore aſſoilzied. Fount. 23. July 1688, Somervell.—-A 
party, in his bond of proviſion among his children, hav- 
ing ſubjoined a clauſe. H That in caſe his whole chil- 
0 3 2 1 


o 
* 


22 ConDITION. 


4 dren deceaſed, without heirs. of their body, he & \ 


4 bliged himſelf to pay a certain ſum to his wife; and 
all his children having accordingly deceaſed, and one 
of the daughters leaving a male · child, ho was never 
ſerved heir, but died a little after his mother ; beſides, 
that this child's uncle, one of the teſtator's ſons; having 
ſur vived him, and thereafter died childleſs ; in a ſui, 
upon this bond granted to the relict, N the de- 
ceafed's next heir, the Lords decided, That the ſon's 


furviving his mother, was ſufficient to extinguiſh the 
bond, ſeeing, altho*- the child was never ſerved heir, 
yet. it could never be ſaid, that the deceaſed's children 
died without heirs; and therefore found, That the re. 


het had no right to the ſum, and aſſoilzied the defen- 
ders. Fount. 8. Dec. 1702, Watt. A bond being only 
to ſubſiſt, failing children between the granter and his 
wife, was found to be void by exiſtence of children 
of the marriage, who ſurvived the granter, tho they 
died before his wife, without iſſue. Bruce, 
1715, Royſton, E : 


n. . 
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um of money, ſhe always; marrying 
Condition. of with his conſent; the Lords decerned 


A PERSON having gives a bond to 0 woman; ſor 


marrying with him to pay the ſame, altho' ſhe: mar- 
conſent, rried without it. Cely. Dec. 157%, 
d Cullairny. Hope, Obligation) 18, Ju- 
I 161% Kennoway.— In a removing, the exception 
being upon a tack, and the reply, That the tack had 


this condition, „“ Thar if the defender 'b daughter mar- 


4 ried without the purſuer's author's conſent, the tack 


&: ſhould be null;“ the Lords found, That this conſent 
behoved to be expreſs, in order to validate the tack; 
and that the-party's ſilence, at the marriage, and even 
his living in good corteſpondence with them, for tweny- 


five years thereafter, tranſacting ſeveral bargains wi | 


them, &c. was not ſufficient. to infer his conſent. Dur. 


to his niece, under this condition, % That me ſhould 
1 marry with his confent;” the clauſe, was ſtrictly m- 
terpreted, he not being a/iunde bound to provide for 


ker; and it was found, That his ſubſoribing wirneſs tw 


her contract of marria ge, or being preſent at-the.mar- 
riage, did not. import ſuch a conſent as was required n 
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_ CONDITION 22 
the condition of the bond, unleſs it had been fpecially | 


ſtain conditions and limitations thereanent, adjected to 
bonds of proviſion to daughters. Gilm. 8. Jan. 1663, 
Gordon. —A daughter, being already competently pro- 

vided, the father gave her an additional proviſion, bur 
which was to b. come void, if ſhe married without his 


Lords found the irritaney incurred, ſhe having married 
without her father's conſent, tho? it was a ſuitable maten. 
Stair, 13. Feb. 1680, Buchannan. See Stair, 3, Dec. 


1680;  Fetternier.— Marriage being free, marrying- , 


without the father's conſent, was found not to annul a 
bond of proviſion, by a father to bis eldeſt daughter, 
wherein it was ſpecified, “ ſhe marrying with his con- 
4 ſent, and of thoſe named by him as her curators, 


mentioned and treated upon. Stair, 17. Jan. 1673, 
Rae. Marriage being free, the Lords refuſed to ſu - 


4 


conſent ; notwithſtanding: of the favor of marriage, tile 


— 


« other wiſe ſhe ſhould only have the ſum of blank!“ 


which however, was never filled up, for the Lords 
ſound, they might fill it up, if ſhe had trunſgreſſed the 
cauſe, and thereby reſtrict the proviſion actording to 


the match ſhe made; but this nomination not being 


ſhown, or known to her, the irritancy was found not 


incurred. Stair, 23. Feb. 168 t, Hamihkon —A "party 


having granted a diſpoſition to his niece, with this pro- 


viſion, * That ſhe ſhould-not marry without conſent of. 


certain perſons therein named, 'otherwiſe the diſ- 
© poſition to be null, and the ſubject 1 to others; 
and ſhe having married without conſent of thoſeiperſons ;-: 
the Lords, in a proceſt at the inſtance of the ſubſtitutes 
againſt her, found it relevant to annul the diſpoſition,.. 
that ſne had contra vened the proviſion; and, they found 
the anſwer relevant, That  ſhe- required the perſons, 


by whoſe: advice ſhe was appointed to marry, to give”. 


their conſent, and that they refuſed to give a, reaſon 
why they would not eonſent to the marriage. Home, 


by a diſpoſition from her father, to adhibitę the conſent F 


of three. friends, named to her marriage, and ſhe now, 
about to marry à perſon, who was not acceptable to 


theſe friends, obtaining à deliveranee from the Lords 


Igainſt them to conſent to the marriage, otherwiſe 
weir Lordſhips would declare her diſpoſulan valid with= . 
. ; | Keg; © butt. 


% 0 eo . N and his ſaid ſon- in- 
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out their conſent, . ſuch clauſes being 
matrimonii; and they ſtill forbearing to conſent, the · 
Lords found, That ſhe had right to the tocher, notwith· 


ſtanding that theſe friends, named by the father, had nor: * 


conſented to her marriage. Fount. 6. July 1688, Heis, 
&c. The Lords found, That a brother, not giring his 
conſent to his ſiſter's marriage, Which conſent, ſhe was 
hound by her father's appointment to obtain, and under 


an irritancy of loſing part of her portion, which, in that 
caſe, was to belong to the brother, did not inſer the ir 
ritancy, ſo as to make the ſum belong to hum, >unleſs: : 


he could give a good reaſon for his diſſent. Fount, 
20. july 1688, Pringle.——A. man, Who by his bond, 
e to a young woman, in conſideration. of a: 

pg ig to him, obliged himſelf to pay 20. ber 
uch a ſum, at the next term aften her marriage, 
ſhe always — him therewith, and taking his: 


conſent. thereto, was found liable to pay the money to- 


the creditor after her marriage, altho' he was not ac- 
quainted thereof, in reſpect >: had married regular 

Ay, with her father's conſent, and there was no ſuch: 
quality in the aſſignation, which was the onerous cauſe: 
of the bond, Forb. 20. July 1710, Aliſon. -A Lady: | 
and her huſband, ſuing her brother 8 her tocher, 
contained in a bond of proviſion, whereto this quality 
_ was adjected;. That ſhe ſhould 
©. two friends named, (who nevertheleſs. did. diſſent) 
* otherwiſe the bond to be null; and the defender 

anly craving, That the nullity might be ſo far extended,. 
as to reſtric the tocher to a moderate proviſion, Cor» 
reſpondent; to what would fall to her, as her //#itima;* 
the Lords, nevertheleſs, repelled the defence, aud found; 
the defender liable in the whole tocher, and teſuſed to 
modify. it. Here the marriage was without difparge- 
ment. Fount, Forb. 7, July 1710, Buntiug.—A mag, 
who had given his natural daughter in marriage, to one 
who was neareſt of: kin to him, and deſſ 


morriage, and diſponing his lands to a boy of his name 
and to his. ſaid grand - daughter, and · the heir- eee a 
be procreated between them, and then. 

clauſe, Who by theſe preſents, are deſtinat bor 


_ lis 


* 


5 


contra — 


marry. with;conſent of, j 


to-ſettle- | 
lis eſtate, on liis grand-daughter; . the only child of that! 


— 


— 


% . © 
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law, the grand-daughter's father, entering to poſſeſs the- 
lands after his death, and the boy ſuing him for the half: 
of the maills, as his aliment in the mean time, and for: 
educating him, &. it was found, That the purſuer 
could not be debarred from the rents to educate. and 
maintain him, whatever might be done if he ſhould re- 
fuſe to marry after requiſition. Fount. Forb. 2: Jan. 
1712, McRath.—A wife, being ſubſtituted by her huſ- 
band, to a proviſion left to à child, in caſe of the child's- 
death, upon eondition, ſi vidua manſerit et non nupſe- 
rit; the Lords found the condition lawful. Gosf. 284. 
Feb. 16725 ᷑ÜGͤnæm l ie 7 ME OS 
A LADY, having renounced her jointure,. with this 
proviſion, “ That if it ſhould happen "RN 
« the party, in whoſe favor ſhe had Condition, whe-- ; 
« renounced, ' to die without beirs- ther to be un- | 
male of his body, or to have but one derſ{ood copala - | 
% daughter, then, and in either caſe, tive er diſjunc- ; 
© the renuneiation ſhould be null; tive? IS 
the Lords found the renunciation null, | | 
upon his dying without any ſuch heir - male, tho he left: 
ſeveral daughters. Forb. 17. July 1712; Nicolſon.—- 
i being provided im a contract of marriage, That the. 
tocher ſhould return to the wife's father, in caſe his; 
daughter ſhould deceaſe before her huſband, within ſex: 
years after the marriage, leaving no children, and in- 
ale her father ſhould have heirs-male, within ſix years- 
after the marriage; the Lords found the condition co-- 
pulative, and that the tocher ſhould not return, altho*” 
the father had heirs- male within the time above men- 
noned, ſeeing the wife left a child, tho' it died within 
the time. Dirl. 11. Jan. 1677, Baillie. - Es 
A GRATUITOUS: bond, for a ſum of money,.withi _. 
this quality, “ That it ſhould be null, | | 
* if the granter were decerned to Condition off 
* pay to a third party. another ſum, being decerned;. 
for which he was then under pro- includes a de- 
ceſs, was found irritated and void, cerniture bp de. 
dy the granter's payment of that other cree-arbitrals., | * 
ſam, by virtue of a decree-atbitral,, . + | \ 
upon a ſubmiſſion of the proceſs entered into by him, 
Without conſent of the conditional creditor. Forb. 5. 
beh. 1708, Scot . Unleſa the * 
| | | ge 


. 


11 


32 CONDITION: 
alledge a defence whereon the debtor might fiave been 


aſſoilzied from. the e, Peas Forb. 12. Nov. 
1708, inter coſd, tbe © 
A DAUGHTER, ſuing for her provifan;twhith Was. 
due to her, failing heirs-male of the 
ndition, ſi „ failing 
2 _ of granter's marriage, was repelled; the 
purified. while father and mother being both alive, 
„e tho' the father had even been a long 
ſubſiſts 4 time furious, and the mother paſt fiſty. 
"= 5 Stair, Dirl. Gosf. 21. . ee 
ſtairs. 


A BOND, bearing a clauſe, « That ir-ſhioujd be void: | 


«and null, if the crediton died with · 

Condition, that * out heirs of his own! body; before 
a bond ſhall be © the ſum be uplifted ;** and the cre · 
void if not up- ditor having ſo died,-:but,ybefore his: 
hifted, is not death, having intented ſuit againſt 2 
purified . a de- third party, who had undertaken the 

mand be made... burden of all the granter's'debts ; the 
Lords found, That the creditor 's ſuing: 
did ſufficiently declare his purpoſe. and intention _ 
lift that-ſum, and being delayed by that third party, the: 
condition was purified; ſo that it was the ſame ogy 
if it had been uplifted. Fount. _ Jan. . ng 
ſtoun, &c. 


4 PARTY: granted 2 bond ef. tailzis7- whereby 


" he: obliged himſelf, if he ſucceeded 

Gli) of as heir to his father, to reſign in fa · 
ſucceediug as vors of himſelf, and the theirs of bis 
beir, not puri- own body, Kc. ; which failing, to a bro- 
fied by the heir's ther of his, with irritant clauſes, de mon: 
obtaining a diſ: contrahindo debitum; et non aljener- 
Poſt tion. do, c. After ſix years, the granter 
father, in the granter's' contract uf 

leg, diſpones the: eſtate: to him, wirhout "mention 
of the tailzie or irritant clauſes, bur} on the contrary, 
containing proviſions inconſiſtent with the fame; Tbe 


Lords, in a declarator, at the inſtance of tha ſubſtitme, 


found, That the ſucceſſion being put in: andther what 
nel, by the contract of marriage, the tailrie was not o. 
bligatory nor eſfectual now, it being mainly : 
in the 0 event of his ſucceeding as heir, which never ex- 
4 ſeeing he got the. eſtate Wee IT 
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CONDITION. © 


by 2 ſpon tion in the contract of 1 marriage, clogged 
with no irritancies, but rather containing clauſes incon- 
ſitent therewith. Fount. 25. June 1901, Borthwick. 

_ CONDITIONAL clauſe. Stair, 10. July 1672, Schaw. 


"A MAN's heir, having ratified a bond granted by his 


predeceſſor, and alſo a legacy left to 


another party, obliging himlelf in the Eff of a re- 
bond of ratification to pay the legacy, /olutive land 


upon condition “ the party to whom ion. 
the bond was granted, ſhould re- - 


« lieve the eftate of all other Penne W — 


« wiſe, his ſaid obligation to be null; the eſtate was 


afterwards diſtreſſed. for a great ſum ; yet the Lords 


found, That the ſaid reſolutive condition was to be un- 


terſtood, ſo that' the bond ſhould not be void altogether, 
but only effeiring to the diſtreſs. Dirl. 12. Dec. 1676, 


Durham. 


A MAN, giving an obligation to his wife for 2 dn 


of money, on condition that ſhe ſhould - 


renounce her liferent ; and ſhe not re- Later decif fen. 


nouncing, but, after his death, 


infeftment, tho? on advice that ſhe might 4 it for ſe- | 
curity, without being thereby excluded from chuſing ; 
and, dying without receiving any of her liferent, it 


was found her executors had title to the ſum. Falc. 
vol. II. p. 39. Prentices, 17. Jan, 1749. 

CONTRACT, when conditional, when mutual ? See 
Mutual contract. 


See e Clauſe. Eh 
— — Bere of proviſion, donations 'mortis 


cauſa, legacies, &c. F the imply the condition of furok- 


nance ? See Implicd condition. 


cauſe imports a proper ſubſtitution, or a conditional ſubs. 
Fits uution ? See: «En and. n ee 1 4 - 


Fer the meaning of conditional clauſta 


— Where the — 1 W hether the | 
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lands are underſtood to be in non - entry. Bal. (New 
entry) 6. March 1566, The Queen and Home. 27. 
Jan. 1530, The King. —In favorem of à reli's inſets 
ment upon her contract of marriage, for her lifetents/ 
right, a baſe infeftment to be holden of the ſaptrior, 


od wh 2 bf 


CONFIRMATION. 
N infeſtment of annualrent was 


_ - Noreal * A found null, op exceptionis, becauſe 


eltabliſhed by. granted to be holden of the king, and 


an infeftment = not confirmed. Hope, (Confirmation) 
me, wntil it be 8. March 1620, Balmerino. A party, 


* being ſerved heir in general to the re · 
ceiver of a diſpoſition, (who died infeſt a me, | without 
the ſuperior's confirmation) and having renquncei and 
diſcharged the diſpoſition ; the Lords found, That the. 


whole fight, in the deceaſed's perſon, eb. ed b 


the general ſervice to the heir, and the heir's di 


and renunciation was found to be a mid impediment, 


and an effectual ſtop to any ſubſequent confirmation of. 


the infeftment a me, in hindering it to operate. retro, - 


and to validate the infeftment of another, upon a ſpecial 
ſervice, as heit to the obtainer of the diſpoſition. Ford, 
10. July 1713, Douglas. Before confirmation, the 


not confirmed, is ſufficient againſt a ſirigular: ſucceſſor 
publicly infeft. Gilm. 15. Jan. 1663, Campbell. 
8ASINE being taken upon an obligation for-infeſt- 


ing a ſe et de ſe, without relating ſpe- 


Confirmation cially to either, a poſterior-'00 Y 


of an tnfeftment tion was found to perfect the ſaſine | 
| #0 be holden a ſe, not only from the confirmation, 


but from the date of the ſaſine. pon 

; . _ - » this Footing, the creditor, in an annu- 
alrent-right, having deceaſed before confirmation, the 
annualrent-right was found to be in the ſyperior's 


me et de me, 


hands by non-entry, who confirmed the ſame. Stait, 
Fount. x5. July 1680. Biſhop of Aberdeen.—A ſupe. 
rior, confirming an infeſiment indefinitely, which had 
been taken both de me et a me, conform to clariſes in a diſ- 
poſition for that effect, was preſumed: to confirm the 
iafeftment a ne, to make the right public, and he w# 
| S preferred 


PRE ESD SAD = 


> 


T 


viding there was no, intervening im- may be. granted 
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preferred to the caſualties. Hare. (Ward) 15. Feb. 
1686, Lord Chancellor. Hare. (Iafeftiment) June 
1687, Bothwel.. A purchaſer, of lands, charging the 
ſeller to purge divers ĩafeſtments of annualrent on theſe 
lands; the Lords found: the infeftments holden baſe of 
the granter might be ſufficiently extinguiſhed by reſign- 
ing ad remanentiam, in the ſeller's bands, Who was che 
ſuperior, and regiſtring the ſame, but, ; qzoed the con- 
firmed ones, their Lordſhips found, That the conſirma- 
tion made them publie, tho' the ſaſine did not _— 
relate to the charter or holding 4 ne, but was indefi- 
nite, Fount. 23. July 1699, Oliphant. 
CONFHRMATION was found valid, being granted 
at any time, either before or aſter the . M63; 06. 
diſponer's or difponee's.deceaſe, . pro- Confirmation 


pediment, of any other more lawful quandocunque, 
right, made by the diſponer before the , 
confirmation. Dur. 17. July. 1634, Johnſton. © 
IT was found, That a creditor, confirming his author's 
baſe infeftment ad hunc e ffectum, allen- | 
arly to make his own. valid, confirm Confirmation 
the relict's infeftment alſo, which was of the radical 
in eodem corpore juris. Gilm. 15. Jan. right, if it vali- 
1663, Campbell.—lIn a contract of mar- dates all the 
riage, an eſtate being diſponed to the branches? ?- 
huſband and wife, in conjunct-fee anß cg 
liferent, upon which the huſband and wife were infeſt, 
holding 2 me; a confirmation granted to the huſband, 
was found to accreſce to the wife, fo as to validate her 
infeftment in a competition with real creditors. Fount. 
22. July 1708, Riccartonn. Forbes obſerves this deci- 
tion differently. Confirmation of a charter granted 
to a ſon, to be holden of the ſuperior, was found a 
virtual confirmation of a liferent, reſerved to the fa - 
ther in the charter, and the father's liferent eſcheat 
was found to belong to the ſubject ſuperior, and nat 
to the king's donatar, ha contended to be preferred, 
as if the father's liferent was a perſonal right, and held 
of no ſuperior. Dur. 4. Dec. 1635, Craigevar—— 
A party, before his caommitting per due lion, having re- 
coed his eſtate in favor of himſelf in liferent, and his 
— 1 ue 66 i So 
in fee, .. Ly Wick ags - 
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236 CONFIRMATION. 
ec der the conditions and proviſions contained in the pro- 
curatory of cog ene and having, in that procure 
tory, expreſsly referved his lady's liferent infeftment; the 
Lords, in a competition between her and the donatar of 
the forfeiture of her huſband, found, That tho the re- 

ſervation in the public infeftment was in gee terms, 
yet that the lady's liferent, being particularly reſerved 
in the procuratory of reſignation, to whieli the general 


_ Clauſe related, was equivalent to a confirmation; and 


therefore they preferred the Lady to the donata, 
Home, March 1684; Fount. 17. March 1685, Maine. 
A cON j UNC T infeſtment, granted · to man and wiſe, 
do be holden of the crowd), being nul 
What rights for want of confirmation; it was argt- 
require confir- ed for the wife, That her intereſt 
mation needed no confirmation, it * 
iniiinto a liferent, which is but a pe 
ſervitude; but was repelled. Stair, 16. Jan. 1663. Te. 
nants of K ilchattan. Stair, 23. We. 2 
IN caſe of double alienation of lands, the firſt being 
do a bride, ſecundum 'tenorem chatte 
Competition conficiende, the laft, tho*' poſterior, la- 
among rights ving obtained the firſt confirmatia 
confirmed. from the ſuperior ; the Lords preferred 
the fame, and found, That the date of 
the other confirmation could not be drawn back to the 
date of the alienation. Col. 12. July 1580, Polmaiſe. 
An infefimenr, for relief of cautionry, becomes perſect, f 
the failure! be committed; and it being firſt (confirmed, 
it will prevail againſt an anterior infeftment confirmed 
. thereafter. Had. 25. Jan. 1671, Pitfirren, &c.— la 
competition between two infeftments, the firſt confirms 
tion was preferred, and the bare giving in of a ſignature 
to the exchequer, was found not ſufficient, upleſs all a- 
- Iigence had been uſed by the one, or precipitation.by 
the other. Stair, 6. Dec. 1678, Miln.— The confirm- 
Hon firſt expede thro” the ſeals, found preferable, tho 
the date of the charters were the ſame. .. Stair, 26. F 
1680, Clackmagnan.—In a competition among credit 
on a bankrupt eſtate, the Lords found, That a confire 
mation having firſt paſſed the ſeals, was i preferable w 
- © another' confirmation, tho? it was long before paſt in ex 
.. - - chequer.. Home, March 1682, Kincardine's Crediton 


CONFIRMATION. me. 
wmpeting.—In a competition of eonfirmations, Which 
are conſummated by ſealing, the firſt appending of the 
ſeal to the charter regulates the preference, 'tho' the 
confirmation, and charter in exchequer be poſterior, un- 
leſs it appear, that the keeper of the ſeal was in mera, 
dy an inſtrument taken againſt him, and the thing be 
quarrelled de recenti. Harc. (1nfeſtment) 8. July 1691, 
Sinclair. | | | 
THE right of a deceaſed's moveables, veſts in the 
perſon who might have confirmed Pg ; 
them, by his obtaining poſſeſſion. Falc. Later deciſions. 
vol. I. p. 6. M*Whirter, 14. Nov. 5 
ul WY 27444 \ © 5 
gu- A DECREE-dative, whereon confirmation does not 
reſt follow, does not veſt the ſucceſſion in the neareſt of kin, 
in ſo as to tranſmit to their repreſentatives, Falc. vol. I. 
b. 50. Carmichael, 23. Jan. 1745. 
Te- A PARTIAL confirmation of executors, neareſt of 
| kin, eſtabliſhes their right to the whole dead's part. 
ing WY Falc vol. I. p. 52. Executors of Murray, 23. Jan. 1745. 
e THE ſubject of a truſt, muſt be co ed, by the re- 
h: ¶ preſentative of the fidei-commiſſary, before he can o- 
tion Wi blige the truſtee to denude. Falc. vol. 1. p. 13. Boyes. 
red 12. Feb. 1745. EC 
te of THE relict of a perſon of quality pled, That a ſum 
ue found in the deceaſed's repoſitories, and bona fide appli» 
e. ed by her to the maintenance of the family to a term, 
ought not to be confirmed: It was found, it t to be 
donfirmed, but allowed to the executors. Falc. vol. I. 
p. 186. Balmerino, 18. Dec. 1746. „ 
CHILDREN, attaining poſſeſſion of their mother's 
third of moveables, need not confirm the ſame, in order 
to bar thoſe who, upon their death, ſhall become near - 
eſt of kin to the deceaſed's wife. Home, p. 393. 
M*Quhirter, 21. July 1743. . « 3 * ak | | *4 
AN infant, ſurviving his mother, and then dying, 
traſmits her third of moveables to his father, tho he nd 
glected to confirm his child's third or to make any di- 
Viſion thereof, the father's poſſeſſion being deemed the 
child's. Home p. 413. Bairds, 3. Feb. 1744 
A DISPOSITION being granted to one, and the 
heirs-male of his body, a charter, by the ſuperior, with- 
out reſignation, confirming the diſpoſition tp the diſpo- 
oz. I. 1 | Ff | wks | wo nee, 
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nee, in liferent, and to his ſon in fee, with infeſtment 
thereon, conſtitutes the ſon fiar. Fac. Col. vol. II. », 
472. Grieve, ZI. Dec. 1e .Q ic 
CONFIRMATION operates 4 diſcharge of the ſupe- 
rior's caſualties. See Implicd Diſcharge. , _ 
CONFIRMATION makes not a baſs infeftment ju. | 
Mie. See Baſe infeſtment. : . 
| DEEDS that have the force of « confirmation. See 
Virtual confirmation. . 
CONFIRMATION of teftaments, as to the ſubjedl 
that require confirmation, See Service and confirmati 
en. Ai to the place where. See Forum Competens, . 


A CREDITOR, in a moveable debt, coming to be 
executor to his debtor, the Lords Sond, That be 
could have no action againſt the Leir for the debt, be- 
cauſe both creditor and debtor were confounded in one 
perſon. Auch. -(Executor) 18. March 1630, Hart.— 
An executor cannot take affignation to a. debt due by 
the deceaſed, and then transter it to another creditor, 
in order to his having action againſt the heir; and the 
aſſignee cannot inſiſt againſt the heir for payment, ui- 
til he firſt accompt for his cedent the executor's. intro · 


1 1 
Dalgerno. 1 132 „ > | 5 83 + | 
AN apparent heir having purchaſed in-an adjudice- 
tion of his predeceſſor's eſtate, led upon the apparent this 
heir's own bond, brought a proceſs, upon. that title, 2. ar. 
gainft ſome havers, for exhibition of the rights and e- I 
vidents of the lands, and delivery thereof, The defet- * 
der alledged, abſolvitor, becauſe the adjudication Was mal 
extinguithed confuſione, which was repelled. . Stair 19, mal, 
July 1662, Ker.—A perſon having, appriſed lands 00:4 vine 
bond granted by the apparent heir, and the appriſag BN 1, x 
coming afterwards in the next heir's perſon, Who ws « þ 


miſſions. Auch. {Executor) Dur, 18. M 


& — 
8 7 
* * : 


able paſioe, this heir aſſigning the appriſing to a third Wil « t 
perſon, and he excluding the Le 3 the Lord as, 
found, That the appriſing, having been once in the T The 
parent heir's perſon, it was thereby extinguiſhed, ſucc, 
that he could not tranſmit it to a third party. Fount dev 
21. July 1697, Johnſton.— Tho' an a priling, during acc 


the legal, purchaſed in by the heir 


—— — 5 p 


thered 


7 1 


L. So, oco Scots 4 to 


ud 
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thereby extinct confaſione, it is not the ſame, where it 
js purchaſed in by the heir having a diſpoſition of the 
appriſed lands, tho thereby liable to the debt appriſed 
for, præceptione hereditatis, becauſe preceptio heredita- 
tis is not an univerſal paſſive title, nor does the heir 
thereby become eadem perſone cum defuntto, Fount. 
24. Jan. 1694, Burnet. —An N heir liable paſſive 
upon behaviour, having pur aſed an appriſing upon 
his predeceſſor's eſtate, while the legal was current, and 
conveyed the ſame to a fingular ſucceſſor, the ſame was 
found effectual in competition, and not extinguiſhed: 
confuſione in the apparent heir's perſon. Home, 27. 
Jan. 1738, Norrie e ea. 
A DECEASED's perſonal creditor, ſucceeding as heir 
to him, the Lords found that he may yet ſue the exe - 


eutor for the debt, which was not found taken away 
confuſione. Had. 20. July 1616, Johnſto gg. 
A GENTLEMAN, having difponed the bulk of his 
eſtate to his ſecond Ton, and certain heirs of tailzie, with 
the burden of relieving the heir of line of the debts ; 
and after the eldeſt ſon's death, without iſſue, the ſe- 
cond ſon being ſerved heir both of line and proviſion, 
the obligation, for relief, was found not extinguiſhed in 
his perſon, tho” he was both heir and creditor. in the 
ſaid relief: and therefore his heir of line, who was al- 
ſo heir of line to the maker of the tailzie, was found to 
have relief againſt the heirs of pre viſion, ſo as to have 
the unentailed eſtate diſburdened of all the debts. . Stair, 
21. Dec: y68o, M ⁰o u 
IN the year 1683, Alexander Irvine of Drum, made 
a tailzie of his eſtate In favor of himfolF and the heirs- 
male of his body; whom failing, 40 certain other heirs- 
male named, n the year 168 7, the ſaid Alexander Ir- 
vine, did execute 2 1 75 of proyifion ſor the ſum of 
to his ſecond ſon Charles, and the 
* heirs-male of his body; which failling, to the o- 
* ther heirs-male of the perſons nominated and de- 
ſigned by him to ſucceed, in his lands and heritages.” 
The heirs-male of t entailer's body, having failed, the 


ſucceſſion, both of the entailed eſtate and of the bond, 

devolved upon Alexander Irvine vf Murthin, Who, was 
accordingly ſerved heir of tailzie rg the ſaid eſtate, but 
cid not expede any 7 to the ſaid bond of provi- 


anne - 
ſion. After his deceaſe, his ſon; and apparent heir, 
granted a bond for L. 10,006 Sterling to a truſtee, who 


thereupon. charged him to enter heir of proviſion to 


Charles, in order to make up a title, by adjudication, to 


the L. 90, ooo bond; and having thus eſtabliſhed the | 


bond in his perſon, he again charged the apparent heir 
to enter heir of tailzie in the eſtate of Drum and ob- 
tained an adjudication againſt the eſtate for the aid 
debt of L. 80, oo. In a procels, at the truſtees inſtance 
againſt the heirs of entail, concluding, That the bond of 
I. 80,000 Scots, was a ſubſiſting debt, and did effectu- 
ally burden the entail'd eſtate of Drum; the Lords 
found, That the heir-male of Murthill, being ſerved 
heir to the eſtate of Drum, his ſervice did not ſtate 
him in the right to the L. 80, ooo bond, ſo as to o- 
perate a * 45 in his perſon, and that this Drum, 
deing charged to enter heir in ſpecial to Charles, and 


adjudication having thereon followed, did ren 
Drums per- 


2 confuſion of debtor and creditor in this I 
ſon; and therefore found, that the ſaid bond of provi- 
ſion is not extinguiſhed, but is ſtill a ſubſiſting debt u- 

pon the eſtate of Drum. 4. Jan. 1726, Cuming. 
A CREDITOR, in debts affecting an entailed eſtate, 
ſucceeding as heir of entail in that e- 


Later Deciſi on. ſtate, the debts are not extinguiſhed / 


Gordon, 1. Dec. 1757. et Ob os oe Fe fig be! 
| APPARENT heir applying the rents for purchaſing 
em adjudication, operates an entinctian. See Payment. 


Clauſes of A became bound 30 infeft his wife, in 

, roxqueſt, how the conjunct- ſee of an furure conqueſty 
Far extended? and acquiring thereafter nds Holding 
gage, which, by acts of the tow, 

could be enjoyed only by burgefles, their heirs-male, 
&c. his heir was ordained preſlare damnnm et interi 
to the relict. Had. 14. March 1623, Skeen,—A. hu 
dand, being bound, by his contract of marriage, to infeſt 
his wife in all lands and heritages he ſhould. conqueſt 
during the marriage, and having, during the . 


contract of marriage 


congves. J 


thereof, firſt acquired tacks of bertain lands, and ſome 

years thereafter; Cale — 4 Mo right thereof, ſhe Was 

found to have Tight only to the Fems of the lands, as 
payable by nab) tacks, : bur tot to he profit accruing 

from the tacks, in reſpect. there was no expre els Ripu- 

lation in the contract, providing her to the liferent of 

tacks, or other fecinirles, purchaſe dus ing the en, 

Dur. 12. March 1628, Lady Dumfermline,—A huſt 

being bound to infeft bis wife ip the conqueſt, 9 

lands, annwalrejirs,” c, and kaying lent out money ü- 


pon ang at bearing 0 le intent 7 
was uy that the aal mprehended this . 
Dur. Spot. (Haba ant wiſe) 28. . Fed. 1629, 
plas — „that att obligatibn, in à contract of n : 
nage, to onde the wife to a hifercar of what lahds, 
teinds, annualrents, &c. 0 mentioning | ſums of mo- 
ney) ſhould be ate during the 7 was — 
not to extend to the anus moveable ſy 
Harc. (Contract. of arrlaye). FA 1682, Aitken., 
Found, that an 6bli 4 ion to provide a a wife to a heed 
in liferent of lands an "heritages, to be conqueſt duri 
the marriage, did comprehend. a ſum belon ng. to, the 
heir, by a claufe ſecluding, executors, as f: ing under. 
the word 1055 F. b Harc. Co tradts 0; 5 
ef March 1682, eſtongrang —A ate conqueſt, 
2 providing to the Wile the liferent of all langs, annual 
rents, goods and gear, conquelt during the marria e 527 
1 ſound not to extend fre) unle ls the wife could proue, 
bat they came in place of, and were purchaſed by wil 
goods and gear acquired during the marrMge, Stair, Bos. 
15. July 1673, Robiſon.— The d ters of a ſecond mar- 
riage being ſerved heirs, in virtue of a clauſe i in their, 
mother's contra@t, Rd he 4 of. al goods and. 
gear to be conqueſt dufing the marriage, to the ch 
e dren therein 9 5 in a reduction of this fer- 
vice, by the children of the firſt marriage, it was found, 
that theſe words, in the clauſe of conqueſt, could not ex 
tend to houſes, unleſs it had alſo born lands and heritages. 
Fount. 5. Feb. 1696, Youn 155. Sec. —In a ing 0 t of 
marriage, there is a For lon of conqueſt, in favor KF: 
the bairns of the m * 5 in Ho common 1 Ae” of 
[ 


al that the huſband e duri 
the marriage. During the al the = ing - 
tie huſband got left hin, a6 4 an, d 

'F 


” donation, by way 
f 2: of: 


342 CONQUEST. | 
of legacy, the ſum of 123000 merks ; and the queſtion ri 
thereupon occurred, Whether this was comprebended lo 
under the above clayſe of conqueſt? The Lords found pr 
it was not, July 1730, Mercer,--Fhe. like; Stair, pu 


29. Jan. 1678, Stewarts. es. pri 
A LADY, being provided in her contract of marriage, Wil plc 

| do the liferent of the eo during 
Proviſien of the marriage; her h having ac- cor 
congueſt, if bur- cordingly purchaſed ſame lands, but in- the 
dened with debts feft his ſon therein, without any: reier- wit 
gontracted du- vation to himſelf; yet theſe lands were i dil; 
ring the marri- found conqueſt in the father's; perſon, Wil of t 
4e ad hunc effelium, to give the Lady the 
iferent thereof, altho the price was ſtill Wl ore 
unpaid, and the ſon, as heir to his father, was bound to Ml abſc 
pay the ſame, and yet the Lady to have the liferent of elau 
the lands. Spot. (Huſband and Wife) 3, June, Dur. and 
3. July 1629, Dunfermline.—Yet, in a caſe. parallel tv WW one 
the preceding, the heir having paid the price after his Fou 
father's death, and retired the bond granted by the fa- ing 
ther for the ſame ; the Lords found, I hat the heir ought was 
not to provide the relict in the liferent thereof, but wick Witte : 
the burden of paying annualrent for that ſum unpaid by ver 
the deceaſed; the reaſon of which was, That the bond null, 
granted by the deceaſed expreſsly bore, to be for pay ¶ quiri 
ment of the ſum owing by him fox the price of theſe from 
lands. Dur. Spot. (Huſband and Wife) 24. Jan. 1629, vas 
KRenton.— The like; Stair, 20. Dirl. Gilm. 21. Dec. che! 
1665, Dickſon, —A clauſe of conqueſt, in à contract of ef pre 
marriage, in favor of a wife, of all lands, ſums of mo- 
ney, &c. to be purchaſed during the marriage, extends 
only to what the huſband acquired, during the marriage, be li 
more than what he had at the time of the contract, and Wiſconqu 
with the burden of all his debts contracted. during tha WP ecciv 
marriage. Stair, 27. June 1676, Dunfermline - 
A WIFE, being provided to all cuts ent © 
Subjects pur- queſt during the marriage, the. Lords 
chaſed, partly found a. reverſion, uſed. after: the faid 


before, partly contract, to be of that nature, and that 
er the marrj- therefore the benefit thereof oughtto- 
age, how far re- be diſponed to the wife, by virtue of 
reputed cen: the ſaid clauſe. Hope, (Huſband), 19. . 

en” July 1627, Dunfermline. —The Lords: . take 


of 


\ 


Ts 


the liferent of what the huſband ſhould. 


r e 
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ting the marriage, to lands, which the purchaſer had 
ſome right to before. the marriage, by expired com- 
priſings, or irredeemable diſpoſitions, are not to be re- 
puted conqueſt; ſo that ſuch ſuperyenient rights, tho? 
preferable, acereſce to the former, and are but the com- 
pleting of a conqueſt begun before the marriage. Falc. 
6. Feb. 1683, Wauchop.— There being a C uſe in a 
contract of marriage, whereby, in caſe of no. children, 
the conqueſt. was to divide between the huſband's and: 
wife's heirs ; and the wife having, in the ſaid contract, 
diſponed her lands to her huſband-in liferent, and heirs 


of the marriage in fee ; which failing; to her awa heirs , 
and thereafter,, during the marriage, having, for” moſt: 


onerous cauſes, diſponed the ſaid lands to her huſband,. 
abſolutely ; this acquiſition was found to fall under the 
elauſe of conqueſt, tho* the huſband was ab ante liferenter :. - 
and therefore, there being no heirs of the marriage, the 
one half was adjudged. to belong to the Wife's. heins.. 
Fount, Forb. 12. Dec. 1707; Fergus.—A, deceaſed ha- 

ving been bound to infeft his Lady. in all his conqueſt, it 

was found, That the lands wherein he was infeft before 
the marriage, being ſold to a vaſſal, whoſe feu was ne». 

ver confirmed (and ſo, whaſe right being kirk-lancs was: 
null, and would not have excluded the deceaſed) the ac» 

quiring of this feu by the huſband, after the marriage, 
from. the ſaid feuer, was not conqueſt, - ſeeing the feu. 
was null, and could not be underſtood as an acquiſition, 
the huſband ſtanding: in the abſolute right before, both: 


af property and ſuperiority. Dur. 30. June 1629, Dun 


trmline.. . 


A WIFE, by oontract of marriage, being provided to 
nqueſt,, or,. of: what: ſums he ſhould - Sums 60ngeeſt,, 
ceive payment. of during the marri- bat. applied for: 
ge, was found not, entitled to the life · 1 
ent of ſums conqueſt during the mar- orances.. 
= which bad been — by ts | 
nſdand for purging incumbrances- on his eſtate... Hare. 


ms of Marriage) Collington. R 
PRO VISION to a wife in a eon- 1 

t of marriage, of liferent of · all ſums i 
to be acquired by the huſband, and „ f nen 
taken to himſelf and to his heirs: |, Zo r 


liferent: 


7 


W clauſe was found to cqmprehend te 
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liferent of ſums, the fee whereof was provided to the 


ſiecond ſon. Dur. 16. July 1625, Knox. An obligation to 


provide the wife in liferent of all ſams conqueſt, was not 
extended ta certain ſums which the huſband had taken 
the debtors bound to pay to ſome of ls Foutiger chil. 
_ dren, but only to _ which he had acquired to him- 
ſelf and his heirs. Dur. 10. Feb. 1629, Oliphant: 
IT was Wund, That lands, conqueſt and fold again, 
do not fall under the clauſe of conquett 
ie con- in a contract of marriage. Alfo, a feu 
queſt. er ers i being acquired and d 
| _ the faid'feter for # pre: 


7 


the augmentation of the' 22 — Th 


. repute conqueſt. Dur. 26. Nov." 
e. 1 inna. * 44 
121 BY contract of cartlige; his huſband having bound 
' himſelf to emp ply e mers for lit 
Life brews ofthe” wife's liferent poſterior 
500 "over clauſe, provided net to fy Erect y 
above ' the all lands conqueſt dur 5 Fg marriage 
. it was found, That flüs elauſe bs 5; 
rertain, | | „ could only be underſtood of what 
45 as conqueſt,” Nee than © hk 
to the anoualrent of the 3000 'merks.. Set, + 
2692, Sehtti ee. maus 
HOW" r the Bohn tr bord on Feng 
dee e fo bers and chilürs. 
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PURCHASER: of Und, having granted bond for 


25 Artie 


the priee, which he could nat directly Fay, beate | 


of. incumbrances; the ſeller, ſome terms thereaſter, in- 
timated to him, he would be ready to receive the price 
at Whitſunday then next. The money was according” 
ly offered at the term, but incumbrantes not being pur- 
ged, the-purehaſer took a proteſt for coſt, ſaith and 
damage, and to be free of intereſt,” in regard te was 
to conſign the money, which he accordingly. did, in the 
hands o 2 private banker. The Lords found him free 
of intereſt, tho it was pled; There could be no regu- 


lar conſignation, except he pore op pres in the _ 


iti SHY Foes 


band ver 


#f the clerk, from whom the creditor has acceſs to de- 
mand the money by authority of the court. 1. Feb. 
cen 1738, Robertſon. ee ” 


"> : 


x Sr IC rt 35 N 
. 2 ON. ue Lies. the. hazard of conſigned money # 
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m- e Periculum. 
CONSIGNATION in 
un, iemption. „ \ 
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order to redemption. See Ro- 


| CEREAL CCC 
1 HE Lords found, That à ſervitude of thirlage be- 


ing once conſolidated with the property, cannot 
ids be underſtood to revive again, when any party of that 
property is alienated, unleſs it be ſo expreſſed. - Sine. 


— 1. July 15 4a, Innes. There being a ſervitude upon a 
* whole abbey, preſtable to the forreſter, he having the 
or lands himſelf. and diſponing or excambing the ſame, 


; without reſervation. of the ſervitude ; the ds found 
1 the lands free thereof. Gosf. 29. Jan. 1670, Home. 
A TACKSMAN, acquiring the property of the lands 
be from the ſetter of the tack, may, after the \infeftment 
> i taken out of the way, recur. to his tack to defend 
yn himſelf againſt a third party. Hope, (Tack) 12. March 
* 1628, Dunfermline. Mait. Spot. ( Dominion) 6. Feb. 
. 1556, MDoual. Had. 23. Feb. T6 Io, Hamiltan.— The 
like, found againſt the donatar of the ſetter's liſerent 
eſcheat, who had reduced the infeftment.as granted iz 
curſu rebe/lionis. Dur. 11. Dec. 1634, Leflmore, 
A MAN, having acquired double infeftments, as is 
uſual, and having taken infeſtment public by reſignation, 
to be holden of the ſuperior ; and that infeftment, being 
thereafter reduced, at the inſtance of a third party 3 
the Lords found, That he could not return and defend 
himſelf in a removing by the other baſe infeftment, but 
that the public one made the baſe to ceaſe. Dur, 3. July 
1624, Annandale.—A father, having infeft his ſon in his. 
eſtate, to be holden baſe of himſelf, and the ſon dying, 
bo that the father ſucceeding again to him, and ſerving. 
himſelf heir, but doubting how. to infeft, being both ſu» 
perior and vaſſal, and if he could direct precepts to in- 


GT ES _ 


+ 


r A 27 


rected precept to the theriff of the ſhire to iufeft * 


— 


telt himſelf; the Lords, on a bill given, in by him, di- 


i 


346 CONSOLIDATION. 
but, thereafter; 'their- Lordſhips found, That he needel 
no new infeftment, but that his old one reconvaleſced, 
and his retour conſolidated the property with the ſupe- 
riority, without a faſine, Fount. 23. July 168 7, Elies 
ſupplicant. | . 
AN eſtate being diſponed to an eldeſt ſon in his con- 
tract of marriage, and to the heirs - male of bis body; 
whom failing, to the heirs- female of his body ; the {aid 
eldeſt ſon, after the father's deceaſe, veglecting to in- 
feft himſelf upon the diſpoſition in the contract, made 
up his titles as heir of the inveſtiture. . after his 

eceaſe, his ſon made up his title alſo as heit of the in- 
veſtiture, and therenpon made of rope nds rid arm 
of the eſtate, The heirs-male of the marriage having 
failed in him, the heir-female was ſerved heir of provils 
on in — upon the contract of marriage, and there- 
upon claimed the eſtate, upon this mediamnm, T bat the 
ratuitous diſponee can be in no better ſſtuation than the 
ir general, or the heir of inveſtirure; who would by 
bound by the ' deed of his | predeceſſor, gratiter of the 
diſpoſition in the contract of marriage, It was anſwered, 
That the diſpoſition, being in favor of the apparent heir, 
was abſorbed by his making up titles to the eſtate as heir 
general; and that it would be an uſeleſs form to ob 
him to infeft himſelf over again upen the diſpoſition in 
the contract, or tb oblige his ſon to ſerve heir of pro- 
viſion to him in general, in order to _ 
in the contract, as this would not make the eftate more 
amply theirs,” than it was by their making up titles as 
heirs of the inveſtiture. The Lords repelled the alled- 
geance, That the right of the contract of re was 
not'eſtabliſhed'in the perſon of the heit, in reſpect of 
the anſwer, That the real right of "the eſtate was eſtu 


 bliſhed im his perſon. 6. Joly 1736, Edgar. 


A PROPRIE TOR made à tailzie of ms eſtate, at 3 
time when there was a proper wadſet upon part of it, 
and the wadſetter publicly infeſt; the heir of entail af 
terwards purchaſed in the wadſet, and took the ſame 
to himſelf, bis heirs and aſſignees whatſomever. - The 
queſtion 6ccurred between the creditors'of the purchaſer, 
and a poſterior heir of entail, Whether this wadſet wi 
ſopite, and the whole lands ſubjected to the entail, 0 
if it was a ſubſiſting right, and a different ſubject fr ” 
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the entailed eſtate, affectable by the creditors of the heir 
of entail?" The Lords found the wadſet e = 
the creditors! 4. Feb. 1736, Peterborrow. 


CONSUETUDE. 


A SASINE,. Within burgh, was ſu - 
ſtained, tho granted by one who Habits _ res 


8 


was not towu-clerk, and tho? there pute 4 e. | 


was another, in regard, the giver was ber, Kc. 
habite and repute zune and was: 


in uſe to give ſaſines. Hope, (Saſine), 15. July 1615, 8 


Douglas. A bond, Jobleribed by two notaries, whereof 


the one was hanged, for not being one, yet becauſe he 


was tentus, habitus et reputatus, it was ſuſtained, bei 
for a ſmall matter. Had. 16. Jan. 1610, Spence. 
The like; Mait. 6, May 1553, Cunningham.—An exe - 


cution being quarrelled, becauſe the meſſenger was de · 


prived ; this found not relevant, unleſs the deprivation 
was publiſhed, at the market - croſs of the head burgh 


where the meſſenger dwelt. | Had. 4. June 1608, So: 
mervell.—An execution, by a depoſed meſſenger, was 


ſultained, he being holden and repute, at that time, as a 
nefſenger, and officiating as ſuch. - Stair, Gosf. Dirl, 


10. Nov. 1696, Stewart.—A meſſenger's execution be - 
ing quarrelled, becauſe he was deprived, and the de - 


privation publiſhed at the — of Edinburgh, it 
being for no malverſation, but deficiency in paying the 
Lyon's dues, and being ſtill habite and repute a meſſen - 
ger; the Lords repelled the objection, and ſuſtained the 
execution, notwithſtanding thereof. Fount. 11. July 
1699, Learmonth.—A nullity, objected to an execution 
of poinding, was ſuſtained, /cis. That the poinding was 
performed, and the execution thereof ſubſcribed by 2 
ang who Was, by the Lyon- office, deprived from 
being a meſſanger at arms, and his deprivation intimas» 


ted, or advertiſed in the publie news papers prior to on. 


poinding. 18. Feb. 173, Hunter.. 
IN à competition of creditors, an objeation. was daid 
Nainſt a decree of forthcoming,-/That | + - 
it was pronounced by the —— — Judge aging 
the rde againſt inhabitants of extra territoriĩ · 
ion, over whom they had um. 
8 — ion; the Lords were of o- 


— 2 2 = = 


= 


charging ſuch juriſdiction in time coming. 


nounced there, but at another place, where denunciations 


3 - CONSUETUDE. 
pinion, That the bailies of Edinburgh had no juriſdid 
on over the inhabitants of the Canongate ; yet they ſ. 
ſtained the decree upon uſe and wont, the bailies hay- 
ing been in the conſtant cuſtom of exerciſing ſuch a jv- 
riſkiion ; but they concerted an act of ſederunt, di. 
uly 1730, 
Blair..-A decree recovered befofe the max of 
Edinburgh, againſt an inhabitant of the Canongate, bell 
as confeſt, upon a citation pro confeſſo, was, after his 
deceaſe, found intrinſically null, the defender not hay 
ing been ſubject to the juriſdiction; as one cannot be 
underſtood as contumacious, in not anſwering to a ciu- 
tion before an incompetent judge, extra territorium ju 
dicenti impune non paretur ; and the Lords did not re- 
gard the communis error, and conſtant conſuetude of the 
magiſtrates of Edinburgh, exerciſing a juriſdiction over 
the inhabitants of the Canongate, which might be ſut- 
ficient to ſupport diligence upon a debt habilely conſtitut- 
ed, which is favorable, but can never be ſufficient to 
found a debt, where there is no other document, except 
the decree itſelf. 17. Feb. 1736, Leggat. 
A DECREE, and precept of poinding, was ſuſtained, 
| | tho pronounced in Chriſtmas vacance, 
Judge acting becauſe inferior judges uſed to fit fre- 
in feriat time. quently, and adminiſter juſtice in ſuch, 
7 , times, wherefore, the Lords thought 
it hard to annul their proceedings: but here this was, 
ſuſtained for purging of a ſpulzie, which is odious.. Dur. 
5. Dec. 1635, Sutor. | ID . 
LANARK is the head burgh of the ſheriffdom of La. 
. nark, where executions are lawful 2 
Legal diligence gainſt all perſons, dwelling within the 
executed at a ſhire, becauſe, altho* there are two 
wrong place, wards, yet there is. no diſtinct jurif 
| diction, judge nor clerk.” But a denn 
ciation of a man of the nether-ward, at Rut 
will not be found null, by way of exception, in 
of the cuſtom, to denounce thereat. Had. 14. Feb. 1610 
Cairneroſs.— In a ſhire, where there are no royal burghs, 
but a certain place appointed by act of parliament, for 
denunciations upon hornings ; and a party not having de- 


* 


were frequently made, t act; the horn or 
a requeritly made, ſince that act; the ho ing 
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— ſuſtained, notwithſtanding the act, in reſpedt of the faid 
* poſterior. cuſtom. Dur. 16. June 1626, Prior of St 


by Bathans,—A poinding, executed at a place that was nei- 
br ther head burgh of the ſhire, nor regality, ſuſtained, 
. "WY becauſe of the frequent cuſtom to ny | there, the head 
* burgh of the regality being 24 miles diſtant. Dur. 18. 
March 1630, Chiſnolm. An inhibition not found null, 


* 


1 1 for being executed within the ſhire of Berwick at Dunſe, 
** and not at Greenlaw, notwithſtanding of the act of par- 


t e lizment, appointing Greenlaw to be the head burgh of 
the ſhire, and that becauſe of the conſuetude, and the ſaid 


, 11 act, was only a private act, never printed, nor known - 
in the country. Dur. 7. March 1632, Dickſon. - An 


ene inhibition being quarrelled, as not duly executed at the 
head burgh of the regality of St. Andrews, it was of- 
uu. fred to be proved, That legal diligences againſt theſe 
lands were uſually executed at Strathern, which is ſuf- 
fcient to maintain the execution quarrelled. Reply'd, 
cept Non relevat, that diligences were indifferently executed 
| at Strathern or St Andrews, unleſs the defender will „ 
ned. oer to prove, That, for the ſpace of 40 years, all dili- 
' WY gences,.concerning the ſaids lands, were executed at 
fre- Srathern; for if any one execution has been made at 
ſoch St Andrews, within the 40 years, it preſerves the 
oel privilege of the regality, conform to act of parliament. 
The Lords found it relevant to ſupport the inhibie 
Dur, don, that for the ſpace of 40 years, all diligences con» 
cerning theſe lands, were executed at Strathern, and 
La not that executions were made promiſcuouſly at Strath» 
fa. ern and St Andrews. Hare, (Inhibition) March 1685, 
the Crawford. In a competition, it was objected againſt an 
wo inhibition, led againſt an inhabitant of the town of Kirkcals 
wif. die, That it was executed againſt the lieges at Coupar, 
n+ he head burgh of the ſhire, whereas it ought to have, 
been 3 at Dunfermline, the head burgh of the re» 
gality, within which Kirkcaldie lies, It was anſwered, 
That communis error facit jus, and it was commonly un- 
deritocd, that the town of Kirkcaldie was not within the 
regality of Dunfermline; for a ꝓroof of which, a con- 
deſcendence was given in from the 1644, downwards, 
by which it appeared, that Moſt af the diligences, againſt 
the inhabitants of Kirkcaldie, were executed at the head 
burgh of the ſhire, many of them at both the head 
Vol. I. 34 ͤöò g | burghs 
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burghs of the ſhire and regality, and half a dozen of 
them at the head burgh of the regality only. On the 
other hand it appeared, That a great number of the 
proceſſes, had been carried on againſt the inhabitants of 
Kirkcaldie, before the regality court; and it was pled a- 
gainſt the inhibiter, whatever might be the caſe, were 
the queſtion only with the debtor, yet in a competition 
of creditors, every objection ought to have its full weight, 
The Lords ſuſtained the objection againſt the inhibition, 
that it was not executed at the head burgh of the re. 
gality. 20. Feb. 1733, Har... 
A VASSAL of a regality was unlawed, fur his not 
c0ompearance at his ſuperior's head- 
Head-court court, tho' holden at ayother 
held at a wrong than was contained in his infeftment, 
place. becauſe of 30 years cuſtom to keep 
the courts at that place. Had. 9. Dec, 
1622, and 12. Feb. 1623, Innen. 
IN a competition, for the rents of a houſe within burgh, 
between two real creditors, this nul - 
Mrong Im. lity being objected, That, in the re- 
40 of 15 ine. ſignation made in the n eee 
| the ſymbok were earth and" ſtone, 
whereas their fixt and known ſymbols are ſtaff and ba- 


ſton ; the Lordshhaving tried at the town-clerk's office, 


and finding there were many in the ſame condition, did 

ſuſtain the ſaſine and reſignation, and repelled the nul- 

lity ; but reſolved to make an att of ſederunt; diſcharg- 

ing that practice in time coming, under the pain of nul- 

lity, in all competitions with other creditors, more for- 

mally infeſt. Fount. 7. Feb. 1708, Loung. 

SASINE of a tenement in Leith, tho” not regiſtred 

| in the general regiſter, but given by 

Saſins not the bailies of Edinburgh, was ſuſtain- 

re gi ſired. ed, tho', as not 9775 a royal burgh, 

© that place did not fall under the ex- 

ception of the act of parliament 1617, anent regiſtrati- 

on of ſaſines. But this was ſuſtained, in reſpect of the 

' conſtant cuſtom of giving ſuch ſaſines by the {aid bailies, 

and becauſe of the danger that many of the lieges rights 

would fall into, if this nullity ſhould take place. Dur. 
Ne 1623, ann 257 Zen WS 

_ IT being the cuſtom of a burgh, that all 1 


? 


» 
hould be under form oF taftirdtient t „ 


ken in the rown<clerk's' hands; the «Died: execu- | 
Lords ſuſtained the Fame, altho?, regu- fed in 4 wrong 


larly, reverſions cannot be valid, unleſs 25 
ſubicribed by the Party. Nan. 1 
june 1554, Galloway. 


A DECREE of lyning, given by the deen and babes 


of Dunfermline, was redueed, becauſe 

the brieve was not proclaimed upon Proceſt carried 
fifteen days, nor a precept directed on in nn 
upon a claim given in by the purcha- form. 
{er of the brieve, to ſummon the ſpe- 

cial parties having intereſt thereto, nor any formal Ore 
der of proceſs kept; tho” it was alledged to be conform 
to the ordinary euſtom and manner of - proceeding in 
that burgh, Dur. 13. Feb. 1629, Wright. —Decree 
ſubſcribe& by the commiſſary, in place of the clerk, ſu- 


| 


ſtained, becauſe of the cuſtom, but found the cuſtom not 
right, and therefore not to be ſuſtained in time coming. 
Dur. 10. Feb. 16317,Ü„ꝝ —An admiral's decree, in 


abſence, for not fading caution Judicio ft i ei judicatum 
Moi, was found null, and turned inte a libel, upon this 


ground, That the decerniture or warrant thereof, was 


not ſigned by the judge, — that by the 
cuſtom of the eourt, the judge had not for à long. time 


ſigned any ſuch r Fords 1 al Jay” 1706, 


Houſton. 

WHERE acceſs to a houſe, of of chimbers ſet in tack, 
5 required ten days after the agreed | 
term of entry, but not given for twens Term of entry. 
ty days, ſo that the tackſman comes to 
be obliged to take another lodging z he is free from the 
tack, aud cannot be obliged ro pay the rent, tho! it be 
proved, That by the/cuftom of the-place, entry to the 
rofſeffion of ſuch lodgings, is not commonly given ſoon- 


er than twenty days Amer the. term. Dur. 20. Joy 


1633, Brown. 
A DECREE. by the provoſt And bailies of Edinburgh, 
found intr inſi cally null, without neceſ· | 


ty of a reduction, being givemagainſt Informal. es- 


the ſuſpender, holdem as confeſt, de- Elution. 
cauſe the town officer's execution, 


Which he was cited to give his oath, wel Font = | 


 Gg2z | wo 
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tho” it was alledged, That in the burgh of Edinburg 
the form was, thanme execution: had witneſſes, but Bly 


the officers were {worn ia judgment upon the verity of 
their executions; - which form, the Lords would not al- 


Jow, becauſe thereby the ordinary mean of improbation, 


viz. by the witneſſes, was taken away. Dur. 1 7. June 
1624, . like, where the cuſtom. was to 
cite parties, without any written execution, Dur. 25, 
THOUGH, by the general cuſtom of Scotland, ſen» 
| tence- money belongs to the judge, yet 
Sentence · mo- the Lords found, That the particular 
ney. cuſtom of one place derogates from the 
_ OED neral, and that being proven, they 
preferred the as Fount. 11. Dec. 1684, Catheart, 


C O R P O'R A T 10 N. 955 


THE viſitor and collector of the malt · men calling of 
_ Glaſgow, ſued Robert Tenant, inn-keeper there, be» 
fore the magiſtrates, who gave decree, ning him in 
L. ao Scots, for making malt, without being entered 

with the calling; which he engerer for, that by act 
29, parl. 1567, ratified by a 


ſtatuted, © That malt men 


6ſt ained the reaſon of ſuſpenſion founded on the act of 
4 parliament, notwithſtanding of a ratification paſt in 
ce the parliament, 1672, founded on by the chargers.” 
—Pled in a reclaiming. bill, That there was a decree» 
arbitral pronounced 1605, between the merchants and 
trades of Glaſgow, by | which the conſtitution” of the 
town-was ſettled, as it ſubſiſts to this day; part whereof 
is. That there are ſix malt-men, members of the con- 
yener's houſe ; that they are capable of being choſen 
deacon-convener, who is a counſellor ex officio, and 
being trades bailies : By this agreement, the malt · men, 
and.meal-men, are allowed to have'a viſitor, and the 
burgeſſes, who uſe. theſe employments, are obliged to 
pay them certain ſmall upſets. It was approved by the 
magiſtrates, recorded in the council-books of the tou, 


and ratified in parliament 1612, on occaſion of * 


15. parl. 1669, it is 
| ould be no craft, nor have 2 
& deacon.” —The Lord Ordinary, 17. Nov. 1748, Su- 


to he 
he fo 
Io. 


me 1669, the calling applied to parliament, and ob- 
rained a ratification of their privileges 1672 which they 


1684. In 1677, the magiſtrates ſettled the upſet at 
L. 100 Scots, Anſwered, The * onght not 
to derogate from public law ; and ſo was found in the 
houſe of peers, in the &bmpetition for the honour of 
Earl of Stair, which was reſigned, and granted again 
by patent, to the then Karl, and any perſon he ſhould 
rame, by a writ under his hand; and failing that, to 
the ſecond ſon bf Colonel William Datrymple ; ratified in 
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had poſſeſt ever ſince,” and got confirmed by the bilhop- 


<< ="? BY TT” I 


f WE corporations And refuſed a bill, and adhered. Falc. 
on W's gout on . FS 

d WY 4 PERSON making malt, OT I diſtilling” -. 
t WW". is not reckoned a mattſter,' tho? he ſold his ale and 
"8 wits as an inn-keeper, in his own houſe, but found him 
ode a maltfter, if he fold any ont of the houſe, tho” 
Us | he ſold no malt unbrewed or diſtilled. Falc. vol. II. p 
of 159, inter eoſd. 23. Feb. 170. 1 

1 e ; | | 

1 bs N ; : 

: CORRECTORY LAWS. 

he CORRECTORY” laws ought to be liberally inter- 
of Wi preted. It is otherwile with reſpect to penal laws. 
yy Remark. Dec. p. 172. Sutherland, 22. Nov. 1748. 

en 1 „ 

n. C O R R. E I. mY 

to THREE perſons having} borrowed a ſum: on their 
he mt ſecurity; and lent it on aq bill payable toxlfemſelves, - 
iu, u was found, that two of them might ſue for the: whole. 
a” 


parliament, In which caſe, the houſe of peers prefer- 


red the ſubſtitute ro the Earl's nominee.— The Lords 


repelled the reaſons'of ſuſpenſion, founded on the acts 


cf parliamenit 1567, and 1669, in reſpec of the ratifi-- 
cations 1612, and 1672, founded on by the chargers, - 
and the poſſeſſion following thereon ;' and formd, that the 


malt · men calling of Glaſgow, were a ſubſiſting legal 


rale. vol. J. P · 26. Gordon, & c. A 5. Dec. 1744. . 
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LS 3 E who marries a woman who 
Who hasright T las heritage, and prbereates 
to courteſy ? iving child upon her, will get the cu- 
ß ꝝTlialitz, altho' he be her ſecond or third 
huſband of an beireſs, cannot claim the courteſy, where 
_ wa won * a former marriage alive. Fount, 1, Dee. 
enk, ls a ln TMs 
THO?: the children die before the mother, and both 
zen it has Within the year, yet the huſband has 
place? right to the eourteſy. Nicolſon (Cour- | 
% 20. July 1632, Stewart... al t] 
THE eourteſy only takes place where the wife fuc- ¶ exta 
ceelded in lands to ſome of her prede- ¶ reſp 
In what ſub- ceſſors, but not where ſhe acquired 16. 
Jets? them herſelf, ex titulo ſingulari; and Wi 1675 
| this, becauſe. of the uniformity of all 1064 
our authors and deciſions on this head. Fdunt. For, IN 
22. June 1709, Lawſon. 11. Jau. 1740, Hodge,— und t 
Courteſy not due in burgage-lands, becauſe female ſuci Wi the I 
ceſſion 2 = place in burgage-holding. Bruce, 16. June Bi credit 
1715, Gordon. 1 „ A „ 
A HUSBAND, poſſeſſing by the right of courteſy, 18 
| liable for the annualrents of the per- 
To what bur- ſonal, as well as of the real debts. 
densſubjefted® Home, 3. Jan. 1717, Montenh. . 
„ AN heireſs's infeftment, upon 3 ſer- 
| ny wm fo vice to her predeceſſors,” being — 
where the deceas relled by a reduction-after her, py: 
ſed beirefi was Pon aledged.nulluiey, in, oper Wa 
not habilely in- appoint her hu zand of his 11g f 
Fefe : courteſy ; the Lords found, That ibe 
W_—_ beireſs's infeſtwent, not havirg been 
quarrelled in her liſetime, was ſufficient io ſupport te 
courteſy, upon this ground of equity, That had it beet 


quarrelled during her life, theſe nullities might, 98 place 
would bave beep ſupplied. 15. June 1716, Hamiltor ak the 
cRED Troger 
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Deciſions upon Act 24. Parl. 1661. 
ND ER apparent heirs, in act 4. 

Parl. 1661, are comprehended Who under- 
nominatim ſubſtitutes in bonds or other food apparent 
rights; ſo that the creditors of the inſti» heirs in the ſeuſẽ 
tute are preferable to the creditors of of the ad ? 
tie ſubſtitute, Forb. 9. Feb. 1711, hh 
Graham. fp i ; 

THE Lords preferred the creditors of a deceafed, be- 
fore the creditors of his executor, as to 
al the deceaſed's moveables that were Takes place 
extant, tho? the act ſtatutes ſolely with in 10veable, 41 
reſpeCt to the heritable eſtate. Stair, wel as horifable 
16. Dec. 1674, Kilhead. Gosf. 29. July ſucceſſon. 
1675, Hall. The like; Stair, 8. July 
1664, Town of Edinburg). - | 

IN a competition. between the creditors of a deceaſed, 
ind the creditors of his apparent heir, 


uc! WW the Lords found, That the deceaſed's What dili- 


in: Wl creditors, ought to do exact and com- gence neceſſary, 
plete diligence againſt his eſtate, within in order to give 
n bree years after his death, unleſs they preference 
er · ¶ en make appear, that their diligence 75 
bs. vas retarded without any fault of theit's, by oppoſition 
from the heir, or other creditors, or the ſurceaſe of ju- 
ice, or the like, and preferred a diſpoſition. by the heir 
one of his Creditors, granted within three years after 
de deceaſed's death; altho* the creditors of the de- 


tie three years, the decree of adjudication being after. 
Hare. (Preſcription) March 1685, Ballenden. The 
the; Forb. 1 7. Fount. 18. June 1712, Scot. 


lem agere, non currit preſcriptio, takes | 
o place in the ſhort preſcriptions; and The three 
tat the three years are not to be un. years, how com- 
derſtood of aun utiles, but continui; puted? 
and tierefore, that the act cannot be ee. 

| | tended 
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ceaſed had obtained a decree cognitiones cauſa, within 


THE Lords found, That the axiom, ceutra non valen- 
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Pari paſſu with the firſt, Fount. 2+ Jan, 1 708, Ram- 


256 _ CREDITORS of a DECEASED. 
tended to this caſe, where the term of payment fell 
ſometime after the deceaſed's death, and the creditur had 
done diligence within three years, counting from the 
_ of payment. Fount. ir, 19. Dec. Nie Pater. 


A DISPOSITION, es by the heir to the dee 
cealed's creditors, within a. year after 

No* bar a- the deceaſed's death, is not quarrel 
gainſt diſponing lable, ſeeing the act is conceived in fa- 
tothe deceaſed's vor of the deceaſed's creditgrs : Ner 
creditor, even is a diſpoſition, by the heir to one of 
within the "cs his own creditors, quarrellable by ano- 
ther of his creditors. "ares en, 

tion) March 1685, Ballenden. 


Deciſions upon the Act of Sederunt. 1662, 


IN a ſpecial declarator, at the inſtance of a,donatar 
of eſcheat, eompearance was made for 
ho entitled an executor- ereditor, Who had cons 
zo the benefit of firmed the ſubject, ꝓrior to tlie gift or 
the acl? general declarator. It was alledged 
for the donatar, That as the confirma- 
tion could not exclude another creditor, doing diligence) 
within ſix months after the rebel's.deceaſe, no more 
could it exclude the purſuer's declaratory, raiſed within 
the ſix months. The Lords preferred the ex ecutor- cre· 
ditor, in reſpect the act of Ede derunt only concerns cre- 
ditors, and the donatar is in cauſa pe Hare. ( 
241) March 1685, M Reitn. 
A TESTAMENT, being confirmed w the deceaſed' 
creditor, and the ſame ſubje&t being 
2 diligence again confirmed by: another creditor, 
neceſſary. within the {ix months; the Lords found, 
That whatever defe& might be in the 
ſecond confirmation. (as making thereby rwo principal 
teſtaments, which ſeems inconſiſtent) yet that it Was 
ſufficient to give the ſecond” the benefit of comirg in 


ſa 5.—4 creditor of a deceaſed, having ſued a vicious in- 
tromitter with the deceaſed's effects, the bare citation 
was found to give him the benefit of the act of ſederunt Metition 
2 18. Dec. 1729, Hay. | 

CRED! TOR 
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rreferable, according to the dates of ß 
their citations. againit the , executor ; -, Creditors how: 
tho' it was pled by the competing cre- preferable, do- 
dior, whoſe diligence was firſt com- ing diligence 
pleted, That, from the nature of the — the. ſin: 
thing, a citation, which is only a ſtep months, 

of diligence, can give no preference 13 
that it is the finſt completed diligence, not the firſt in- 


to the deceaſed, containing a greater ſum than. ſufficient 
to pay his debt; a competition aroſe, upon the balance, 
between two other creditors of the deceaſed, each of 
them having raiſed a proceſs againſt the executor · ere 
ditor, and inſiſted in their reſpective proceſſes, while 
the executor-creditor was yet in conſtituends, and had 


both citations being after elapſe of the ſix months; the 
one inſiſted for a preference upon his firſt. citation t the 
ether pled, That citation makes no zex#s realis upon the 
biet, and conſequently is no foundation of preference; 
that the firſt decree muſt be the rule, and ſeeing no 
lecree is yet obtained by either, they ought to be rank- 
| puri paſſu. The Lords brought the parties in pard 
u. 15. Feb. 1738, Græeme. W 
THE act of ſederunt 1662, ordaining, That cre» 
* ditors, uling legal diligence within 
* ſx months of their debtor's death, Later deciſions, 
by citing executors-creditors, in · | 
' tromitters with the deceaſed's goods, &c. ſhall come 
in pari paſſu with the other creditors, who have uſed 


vs more timely diligence, by obtaining themſelves de- 
or, cerned and confirmed executors-creditors, or other- 
ow ways,“ who was not intended to prefer the credi- 
the 


ors who had inchoate diligence within the {1x months, 
fore thoſe who commenced their . after it was 


«ing the (tart, having completed their diligence with- 
i the {fix mouths ;- which is done by bringing in pars 
aſ with them, all other creditors who have done any 
vt of diligence within the ſix,months. But the com- 
ctition among creditors, ſome cf whom have done di- 
| ügence 


choated, that, is to be conſidered. July. 1724, Gray. 
An executor-creditor, having confirmed a bond, due: 


recovered no decree againſt the debtor. in the bond 


ed; but barely to diſappoint thoſe creditors, who, | 
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ligence during the {ix months, others after; is leſt ts 
the determination of the common law, Remark. De, 
p. 43. competition Creditors of Creichen. 13. Feb 
„dd ꝙ · / nd: Tb. 

A FACTOR, appointed by the Court of Seſſion, for 
the infant children of Quintin Dick, to manage the ſands 
which belonged to him, was convened in a proceſs, by 
one of Quintin's creditors, to pay à debt dus by Quint 
contained in a bill. The defence was, That there way 
no paſſive title upon which he could be« made: liable; 
that the crediror had no other method but to take a de. 
cree of conſtitution againſt the infant children; and 
thereupon apply to the court for a- warrant againſt their | 
factor. The Lord Ordinary having-affoilzied the factor, this 
the matter came before the court, upon*a petition ac Lor 
anſwers.” The judges were all chear, that there could 
be no neceſſity of taking a decree upon the paſſive title 
in this caſe; and that ſuch a decree could not paſs, be- 
cauſe no paſſive title could be-ſpecified'againſt the chib 
dren; who were not the iutromitters. Elchies was cles, 
that the action was competent againſt the factor, as i ppa. 
tromitter With the deceaſed's effects. Arniſton thought d 
it hard to give a creditor thus an opportunity of a ſta 
in diligence; where there can be no pari paſſu preſet 
ence : and therefore he declared his opinion, that 18 
purſuer onght to obtain himſelf decerned ekecator- ers 
ditor to his deceaſed debtor, and to confirm the mo 


gain 


U els; 
tbith 


able effects in the factor's hands, as ſtill in hureditalnte, : 
Jacentè of the-debtor; to which opinion, the plurality pon 
greed.. And ſo it was found, that the "creditor mult cle; 
confirms. Remark. Dec. p. 135. Cathcart, 25. Noveliendea 
Ro 2 OO ER. * >) HG ] 
ARCHIBALD. GEDDES of Eſſel, having died 298W:tutc 
Auguſt 1697, Andrew his fon, and heir apparent, i pplie 
the eſtate 10 Duff of Dipple, 26. of April 1698. Ie le 
father and ſon had joined in a bond of borrowed me arit 

_ ney to John Taylor, for the ſum of L. 800 Scots; 30” con 
this claim lay over many years, but was ſaved frog” the; 
preſcription by the minority of the creditor's repreſ * eita 
tatives. William Taylor, grandſon to'the original ce dec 
diror, made up'a title to the bond, and intited in . thei 
proceſs agithnit Lord Braco, as repreſenting Duff of Di 5 
POI. 


ple, concluding for a reduction of his right to the _ | 
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Efel, founded on the laſt clauſe of the act 24. parl. 
1661, That no right or diſpoſition, made by the ap- 
« parent heir, ſo far as may prejudice his predeceflor's 
« creditors, ſhall be valid, unleſs. it be made and granted 


ovjeted, That the purſuer, in quoting the ſtatute, has 
itt out the moſt, material words, which introduce a 
new preſcription, by providing that the creditors, to 
have the benefit of the ſtature, muſt do diligence a- 
gainſt the heir-apparent, and allo againſt the real eſtate, 
within three years after their debtor's death: therefore, 
no creditor of the predeceſſor, who has not diligence a- 
gainſt his eftate within the time limited, can init upon 


Lord Stair, /sb, 2. tit. 12. f 29. obſerves, where he 
ſays, © That the diligence muſt be completed within 
three years, ſuch as adjudication or appriſing, by in- 
' feftment, or charge againſt the ſuperior.” And it is 
the author's opinion, that this preſcription runs as well 
againſt the creditors of the predeceflor, where the heir- 
pparent has diſponed within the year, as where he has 
not diſponed at all. In anſwer to this it was urged, 
That the doing diligence by adjudication within three 
ears, is a Clauſe intended to regulate the preference 
between the predeceſſor's creditors, and thoſe of the 
beir-apparent, which is nat the preſent caſe. The pro- 
ibition to ſell intra annum deliberandi, is pure and abſo- 
lite, and the predeceſſor's creditors are intitled to found 
pon it without neceſſity of any diligence. And to make 
it clear that this is the ſenſe of the ſtatute, the purſuer 


mon law, that were intended to be remedied by this 
tute ; and next, by examining the remedies that were 
ppplied. With reſpect to the firſt, the defects which 


arative: „ Our ſovereign Lord, &c. taking into 
* conſideration, that apparent heirs, immediately after 
their predecefſor's death, do frequently diſpone their 


deceſſors lawful ereditors, before their death come to 
| their knowle e, or before they can do lawful dili- 
gence againſt _ ſaid apparent heirs, and which diſ- 


« full year after. the predeceſſor's death. it was 


this act of parliament, nor 72 any clauſe in it; as 


o 
þ | 
CE 


ndeavoured to ſhow, by ſtating firſt the defects of com- 


he legiſlature had in view, are clearly expreſſed in the 


' eitates in whole or in part, in prejudice of their pre- 


' poſition, the ſaid apparent heirs do often make be- 
C « fore 


6 c_.CoAu 
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« fore they be ſerved heirs and infeft. Here is an 
evil, and a great one, During the nu, defiberandi, n 
heir-apparent is protected from diligence, that he may 
have time for deliberating whether he will undertake 
the ſucceſſion yea or not. It is neither juſt nor expedi- 
ent, that, in the mean time, he ſhould have liberty, by 
diſpoſipg of the predeceſſor's eſtate, to withdraw from 
the creditors the ſubject of their payment. The other 
evil complained of is,“ That the heirs- apparent ſuffer, 
„ by colluſion, their predeceflors eſtates to be compri- 
é fed or adjudged from them, for payment of their 
es 'own proper debts, real or ſimilate, without reſpedt 
& to their predeceſſors creditors ; tho, in jaſtice, every 
© man's edits ſhould be liable to his on debt, before 
& the debt contracted by his heir-apparenr.” The e. 
vils here complained of are of different kinds, and ac. 
cordingly different remedies are applied. The natural 
remedy to the former is above ſet forth, that no heir, 
for a year after his predeceſſor's death, hall be entitled 
to diſpoſe of his predeceſſor's eſtate ; and confequent- 
If, that no man is fecure to purchaſe from him within 
e year; at leaſt, that the purchafer muſt lay his ac. 
count, either to have the burden of the predeceſſor's 
whole debts, or to have the eſtate taken from him by 
the predeceſſor's creditors. The remedy to the latter 
is borrowed from the Roman law, tit. De ſeparationibur, 
and, upon ſolid grounds ir! equity, 'givgs à preference 
to the predeceſſor's creditors upon the predeceſſor e. 
ſtate. But this preference is declared to ſubfift no lon- 
ger than three years; after which period the creditors, 
whether of the predeceſſor or of the heir- apparent, ſhall 
be preferred according to their diligence. To this 
branch a limitation is introduced, and 4 moſt reaſonable 
one, to give a ſecurity to the apparent heir's” propet 
creditors, that, after attaching the Eſtare by diligence, 
— be not for ever laid open to be beat out of the pol 
ſeſſton by the predeceſſor's creditors; reſerving always 
to the predeceſſor's creditors, what preference the) 
Have obtained within the three years, by the deed of 
the heir-apparent, or by force of diligence. The Lord: 
found the reaſons of reduction relevant and proved. 
Rem. Dec, p. 142. Taylor, 26. Nov. 1747 
| 5 5 FR % e, 
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DAMAGE and INTFREST. 


O probation of a real iztereſſe was allowed, where 
a conventional one is ſtipulated. Coly. july 
15383, „„ 

A PERSON, charged upon his obligation to deliver 
to the charger an adjudication, upon a third party's e- 
ſtate, by. a preciſe day, under a penalty, by and attour 
performance, baving made diligent ſearch for the adju- 
dication, in order to delivery, and not being able to 
find it, was found liable only for damage and intereſt 
to the charger, in ſo far as his right to the ſums In the 
adjudication might have been made effectual againſt the 
adjudged eſtate, had the adjudication been delivered 
due time. Forb, 20. June 1710, Hamilton. oh 

A PARTY, being liable to pay certain bolls of vic- 
tual between Chrittmas and Candlemas ; the Lords 
found, That as he might have paid the ſame on Candle- 
mas day, ſo he might then have made offer thereof; 


but that in all caſes of that kind, the making ſuch offer 


does not liberate as to the higheſt prices, unleſs the 
party be in mera to receive the victual, either at the 
time of the offer, or ſix days thereafter, Dirl. 16. June 
1675, Gray. 


THE Lords found action not competent, zal an 


heir, for damage ſuſtained by the predecefſor's relict, 
thro the want of her Jointure-houſe all the years of her 


| Widowhood, occaſioned by the not-performance of her 


huſband's obligation in her contract of marriage, to build 
and repair the houſe for her accommodation, unleſs the 
heir had been required to build and repair it in her life- 
time, becauſe damnum et intereſſe can only be due after 
nora, and there was no mora, ſince there was no re- 
quiſition ; and tho? requiſition had been made, damages 
would have only been due from the date thereof, Forb. 
18. Nov. 1712, Nairne. Tn | 

A TIERCE of brandy being ſeized, as run goods, be- 
fore it was delivered to the purchaſer, and he being o- 
bliged to redeem it, by paying treble exciſe, and inliſt» 
ng for damage and Wr! againſt the ſeller ; the Lords 
ſuſtained the claim for the true damage, viz, the com- 

Vor. I. | 8 Hh e poſition 


362 DAMAGE and INTEREST. 
poſition paid, and not what he might have made more 0 


in retailing. Fount. 25. Jan. 168 7, Spence and Wat- h 
- ſon.—A-carrier's horſe, hired to carry 16 ſfone, dying 


by being overloaded, the merchant having put 20 ſtone * 
upon his back ; the Lords ſuſtained pralelt Er the price, L 
but not for the profits that might have been made of th 
the horſe. Had. 10- July 1610, Straiton.—A cargo of 
wheat being damaged, by the ſkipper*s fault, yet ſeeing t. 
the victual remained in ſpecie, and was not wholly cor- ! 
rupted, but appeared to be uſeful for ſhip- biſquet; and 7 
ſeeing the property ſtill remained in the merchant, and Bl Ut 
the owners of the ſhip-only liable for damages; the 
Lords ordained the merchant to receive the Wet victual, Nef 
and the owners to pay him what it was worſe than the ll for 
Price it would have given at Leith, if the voyage had ler 
appened. Stair. 19. Feb. 1670, Leſlie. ©! 

SIR James Mercer of Adie, having no ſons, diſpor- Wl ”" 
ed his eſtate to his eldeſt daughter, ſhe marrying a gen- Ipe 
tleman of the name of Mercer, who ſhould have a rea 
ſonable fortune to pay his debts, and to portion his o- 
ther daughters. The Lady, conſidering that there was 
none of- that name in Scotland, wi Hal a ſufficient for- 
.tune for performing theſe conditions, ſent to Ireland, : 
and engaged Colonel Mercer to come to Scotland, and I, 
treat for a marriage between his eldeſt fon and the hei- "* 
reſs. The terms were accordingly agreed on, and, up- 0 
on the lady's faith, he brought over his ſon, With L. 2000 Bil © 
in bills: but ſhe, having changed her mind, would not 1 
ſo much as allow them to ſee the youn lady - where» 
upon the Colonel, having raifed a proceſs for damages 
the Lords conſidered it would be a e e 
to ſuſtain action upon verbal treaties o marriage; yet, 
it being libelled, That the Lady had given full aſſurance, 
and had engaged the purſuer to be at great charges in 
the proſecution of that marriage, and, notwithſtandicg 
had obſtructed the ſame, tho all was performed that 
ſhe had required, they did therefore ſuftain the actiot, 
reſerving to modify after probation. Gosf. Steir, Iþ 


% oo TE ET TEETER 72 BY 
DON having diſponed to his wife his Whole move A 

able eſtate, with the burden of his debts, and alſo h. — 

ving granted her a bond for zoco merh, fo affect the Vin 


1 
_— 
— 


hexſtage, but with this condition, IA n aft e tn 
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due to him ſhould be found to exceed the debts due by 
him, the bands ſhould be diminiſhed in fantun, and ſhe, 
zfter her huſband's deceãſe, having intromitted with his 
writs per averſionem, without proper warrant; the 
Lords found this relevant to infer a preſumption, that 
the debts due to the deceaſed did exceed the debts due 
by him, to the value of the ſum in the lady's bond, or 
tlat the ſame were ſo accepted by her. Dalr. 4. Nov, 
1714, Campbell. | #1 4 E 117 4g 3 
ONE having obliged himſelf to deliver a certain quan- 
tity of meal, yearly, to a merchant, oy = 
which he could not perform by reaſon Later deciſions, 
of a general ſcarcity, was found liable VEE ona 
for the current price's of what meal he received from his 
tenant, Home, p. 393. Dempſter, 21. July 1743.— 
The tranſgreſſing a municipal ſtatute, where there is no 
wrong at common law, will not infer damage, unleſs 
ſpecified in the act. Rem. Dec. p. 154. Bookſellers in 
London, „ ôeñ] 8 a 


DAMAGES and EXPENCES. 
I THE original owner, having arreſted: a ſhip nat 


1 


had been taken by the enemy, and ſold to the 
* 1 of a neutral ſtate, and having been caſt in a pro- 
cels brought for recovering the property of her in this 
country, was found liable in damages and expences. 
I. 7us reconventionis, III. A factor for a ſtranger, is 
perſonally liable in damages and expences, awarded a- 
gainſt his empleyer. | Fac. Col. vol, III. p. 263. Seve». 
uneballe, &c. 21. June 1763, © © ; | 


DAMAGES. 


DAMAGES were found due to a young woman, who- 
had been ſeduced by a man. Falc. vol. II. p. 27. 
Linen, 19. Dec. 1748. 3 
BY contract between John Whyte and William Mac- 
cennoghie, Macconnoghie, became bound, for L. 430 
Sterling money, to erect and finiſh a country houſe for 
Wiyte, conſurm to a plan agreed on; and it . ſti- 


Hh 2 pulated, 


* 
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pulated, that the whole work ſhonld be well and ſuffici- 
ently done. Maceonnoghie being a wright and under- 
taker, employed hands of the beſt reputation, for the 


maſon-work, and the ſclater-work ; gave them 
materials, and deſired them not to be ſparing of them, 
He finiſhed the wright-work himſelf. When the build- 8 
ing was finiſhed, it was found that the maſon - work 1 
and ſclater-work was perfectly inſufficientj ſo that the 0 
rains came in at all corners: but the wright-work wa 4 
Well done. Jolm Whyte brought an action for voiding 4 
the contract altogether, and for repetition of all the fy 
ſums he had paid to Macconnoghie. Macconnoghie an- 
ſwered, That he had employed the beſt hands, and Wl © 
given the beſt materials; which was all an undertaker Wl 4 
was liable to do; and with regard to what he had exe. {ir 
cuted himſelf, he had done it thoroughly well: That he ber 
was ſtill willing to build up the walls a-new; and to Ha 
new-ſclate the honſe; both of which he could do with WM ''* 
dut ſpoiling the wright-work. The Lords, before an Wl e 
ſwer, allowed the defender to perform the operatious * 
propoſed by him, and any other thing he ſhall find ne- ubj 
ceſſary to make the houſe ſufficient,” in terms of the 4 0 


contract, all to be done between and the rſt of Auguit Wl | 
next; but the defender ſhall not be allowed to haurlſ, or to 


caſt any of the walls with lime. Fac: Col. vol. III. p 2 4 
17. Whyte, 24. Jan. 1761. e > 
| red, 


I F ; « ad <4 
D ͤ EA FTF Ä ff 
44 2 1 8 =_ +: « 2 


* 
* 
* ” f 


_— 1. 8 CREDITOR ſending with bis ſe. , U 
Morte mandan- vant, his debtor's bond to bin ; cie 

tis ceſſat man- with a letter, deſiring be would pe und, 

datum. the money to the bearer ; the _Lorc the ch 

| found, That if the payment was made rs 

after the debtor knew that the writer of the letter v . 8 5 

dead, he could not thereby be liberate; ſeeing it was i * les 
be preſumed, That a ſervant was only to receive ty 2"'ty 
money for his maſter's uſe, of whoſe death, the debe “ gn 

having knowledge, he was in mala fide to have pi fit 
Dur. Spot. (Exhibition) 2. Feb. 1628, executom Jalnſt 
Lord Duffus. 44 LEE! 4, 7 SMES ty Pak cc 
Wereig 


INa contract, blank in the ſum, to be fllled up bf 


D E A T H. 1 


third party with what ſum he thought 1 
fit; the Lords found, That tho' it was Unleſs the 
not done in his lifetime, yet, if he mandat be in 
gave orders for another to do it, that rem alienams- 
was ſufficient, notwithſtanding the rule On 
mortuo mandante ceſſat mandatum. Colv. May 15 87, 
Ramſay.— The rule, That mortuo mandante ceſſat man- 
datum, was found not to take place in a procuratory in 
rem ſuam, where the procurator, whe, by virtue of 
his procuratory, was ſuing debts, had already paid the 
ſums to the conſtituent, Dur. u/t, June 1629, Schaw, 
A SASINE was ordained to be given by the ſuperi- 
or, upon a procuratory of refignation,, _ | 
aſter the reſigner's. death, upon in- Procuratories 
ſtruments taken againſt the ſuperior,. and precepts. - 
for refuſing before the reſiguer died. | # 
Had, Feb. 1611, Robertſon.—Ir was diſputed, be- 
tween Johniton of Carhead, and Johnſton of Newton's- 


tir BY creditors, whether the act 1693, making procuratories. _ 
3 we precepts perpetual, concerns only theſe granted, by 
54 ubjects among themſelves, or if it comprehends alſo 


Wl precepts iſſued forth of the chancery ; the doubt aroſe - 
the a n | 
an kom the words of the act, “ Confidering that procura-- 
5 il © tories: of reſignation, , and precepts of ſaſine, become 8 
i * yoid by the death of the granters, 8&c. and it was 1 
IU contended, That the word granters, is not applicable in | 
ſtile to precepts iſſued forth of the chancery. Anſwe- 
ed, There is no exception in the act, other than of: 
pecepts of clare conſtat, et ubi lex non diſtinguit, no- 
trum non eſt diſtinguere ; for it ſays in general, That 
in all time coming, precepts of ſaſine ſhall be Juffi - 
« cient warrants for taking ſaſine,” &c. The Lords 
found, That the act 1693, comprehended precepts fi om 
the chancery, as well as theſe. granted by ſubje et- ſupe- 
tors. Bruce, MSS. 4. July 1716.—A peer, whole ho- : 
nors were to heirs-male, having ſigned two procura- 
tories of reſignation in favor of his ſiſter, reſigning the 
dipnity and honors in the. ſovereign's hands; but the 
teugnation not being actually accepted - during his life, 


and the ſiſter, aſter his death, inſiſting, in a declarator 
aſt the heir- male, to deſiſt from uſing the ſaid ho - 3 
tors, concluding, -— he had right to obtain from tie e 
lvereign a patent upon Nag ſaid procuratories, tho? not: 

eee ee π⁰ ed! 


A, 


* 


or tenant die 


executed before her brother's death, if the ſoverei; 


| 
"pleaſed. to confer the ſame :. Tho' the act 1693, ſp t 
only of the property of lands, &c. yet the Lords found, T 
That the procuratories did not become void by the Will i 
death of the granter, but that they might ſtil] be per- 
' fected. in favor of the ſiſter and her heirs, if it ſhould Wil ( 
pleaſe the ſovereign to accept of the ſame, and confer 1 
the title on her. Fount. 28. March 1707, Bruce, & te 
CERTIFICATION bejog, granted, but tract ſu- b: 
= perſeded till a day, and the defender d 
If tbe debtor deceaſing medio tempore; the Lords re- Will p 
die pendente fuſed to grant certification. Hope, 
proceſſu. N % eee 17. Feb. 1629, Mar.— fc 
| A decree being ſtopt, upon à bill given f 
in by the defender, which was ordained to be ſeen and ti 
anſwered, and the defender having died before the bi ©: 
and anſwers were adviſed, the Lords 1 ate I 
viſe them, and finding nothing Jlledged relevam to 
make any alteration in the decree, they ordained” the d: 
ſame to be extracted without transferring paſſive, Harp. 
Deen jan x666, Burge. Toe 5% E 


"A WARNING againſt a father, who thereafter died, 
2: 3 was ſuſtained as a ground for remor- 

If a, maſter ing. the ſun, who we called in 

f removing, without neceſſity of uſing 
r warwag. a neu) warning againſt the ſon. Mak. 
25. Feb. 1 567, Home. Dur. 47 Jan., 1630, H me. 
—An heir, after he is retoured and infeſt, may ſue 
removing upon a warning given by his predeceſſor, tho 


his predecefſor-ſurvived the term. Dur, 28. July 163), 
- Haddington.—T he like; Dur. 27. Nov. 1629; . Ramſay. 


If a: dsbtor ciation followed, during the rebel'slife, 

#jc in curſu di- may be regiſtred after his deceaſe, and 

ligentiæ. eſcheat may fall upon it. Nur: 20. 
| Dec, 1626, Ley, OY 

AFTER the death of the judge and clerk, the ſucceed: 


tai 

WI 

W. 

Fe 

A. HORNING, whereupon denun-- 8 
Ja 

fie 

ö 

ria 

0 ing clerk. may extract any act out Fe 


Judicial deed: the court-books, . which was regifired - 

after the judge's before, and there is no neceſſity for Wl ee 
death or. rem a tranſumpt or warrant to add force 1 
26 1. _ thereto, Dur. 9. March 1627, Stew“ -5 


; © aft—An exception, "of lawful pole 


* 


-well as thoſe who 


itereof to himſelſ, kis 


\ 
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ing, was ſuſtained to elide an action of ſpulzie, altho” 
the ſheriff, who directed the precept of poinding, was 
now two years out of office, and another in his . 3 


in which caſe the Lords found no neceſſity to' put; the 
heges to the charges of a new precept. Dur. Spotiſ. 

(Sherlf) 22. Jan. 1629, Maſterton. —A nullity, objected 
g a poinding, was repelled, /ciz. That the bill and pro- 
teſt were regiſtred, when the bailie principal of the 
baikary was dead, and the commiſſion to the bailie 
depute, or ſubſtitute, had fallen by the death of the bailie 
principal. 18. Feb. 1732, Hunter, 


AN order of redemption, uſed agalnſt the fithor, was 


found ſufficient after his death, as a 


foundation of a declarator of rede Order of ve» 
tion againft the apparent heir, with- demption. 


out neceſſity of a new order. Dur. 
11. Dec. 1638, Finlayſon. 
APPRISING: „ fall not by the Commun 
d:btor's death. See Adjuditation. See Arreſiment, ' 
CONFIRMATION. may. be after the difponer's death. 
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"TT o- 12 of death-bed,; protect 


every ſort of heir, male or of Competent td: 

tailzie, as well as heir of line; thoſe all fort ef one. 
who are heirs in 3 rights, as 

ucceed to infeftments. Stair, 25. 

Feb. 1663, Hepburn. Death - bed takes place in fa- 

vor of all ſorts of heirs, whether the deſtination be by 

Infeftment, or only in a perſonal deed. Home, 26. 


Jan. 1726,  Clydidale.. Stair, 4. July n Porters 


held, i 
ONE haring become bound, in bis contract of mar- 

riage, to provide a certain ſom, and 

allo the conqueſt, during the marri- If competent to 

age, to himſelf and ſpouſe, in conjunct -- heirs of provi- - 


fee, and to the children, to be pro- | pri — 
created of the marriage in fee, did - 


purchaſe an eſtate "hs he the marriage; taking the rights . 


s-and. afſignees 


, and, upon 
deaths: 


- \ as. of 
-a "gE 


> 
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death- bed, did execute a deed, ſerthing both heritable 
and moveable eſtate upon his 2 5 PRcLNEh the 


burden of certain proviſions, in favor of the younger 
children; in a reduction of this ſettlement, at the in- 
ſtance of the younger children, upon the head of deathe 
bed, the Lords were unanimous, That, 16ging. there 
was no actual -(ettlement of the conqueſt, in terms of 
the foreſaid obligation, to conſtitute. the children. heirs 


of proviſion, they had not the privilege off death · bed; 


that they were conſtituted creditors by that obligation, 
and in whatever way, a ſervice in general, as heir df 
proviſion or conqueit, may have crept into our practice, 
it is, ſtrictly ſpeaking, inept.; ſuch; a thing, while the 


4 


father is alive, cannot be, and if he dies withqut imple- 


© menting, the obligation is purified in ſavor. of the chi- 


dren, and they have a. direct action againſt their fx 
ther's reprefentatiyes, to make over the conqueſt. in 
their favor. 16. Dec. 1738, Campbells. -In a ſimi- 
lar caſe, where one was bound in his contract of mar- 
riage, to provide the conqueſt to himſelf. and children 
of the marriage, and where he having granted a rati 
onal proviſion to his ſecond wife, and _=_ ſame being 
abjected to, by the children of the firſt marriage, not 
as inconſiſtent with the clauſe of. conqueſt, becauſe, by 
ſuch a,clauſe,. a father is not bound up from doing rat- 
onal deeds, but, upon this footing, That it was upon 
death-bed; and reducible by them, as heirs of proviſ- 
on; the Lords ſuſtained the proviſion ſo far, as the 
dead's part did extend, ſeeing. it could not prejudge the 
childrens legitim. Siair, 16. Dirl. 20. June 1676, 
Mitchel. Upon the ſame footing, where one is bound 
in his contract of. marriage, to provide a definite ſum 
to the children of. the marriage, he may exerce his im- 


plied power of. diviſion upon death- bed. Forb. 19. Ju- 


ly 1706, Edmondſton.— One who was bound in his con- 


tract of marriage, to provide the conqueſt to the. heir 


of the marriage, having granted a legacy upon death · 
bed, of 500 merks to a ſtranger; the Lords found, 
That the clauſe of conqueſt; in the contract of marriage, 
did hinder the father to diipole. of- his .moyeable: eſtate 


upon death-bed ; but, as this was a. deed, neither one: 


rous nor rational, the clauſe of conqueſt would have 


ſtruck againſt it, tho' the.teſtament had been. executs 
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in liege pouſtie; and therefore, is not contrary to the 
above deciſion, finding, That the father may do ration- 
al deeds upon death · bed. Home, Feb. 1722, Maxwell. 

THE Lords found, That a diſpoſition made in lecto, 


may be reduced, not only at the in- 


ſtance of the apparent heir, living at Competent to the 
the time, but he dying, at the in - remoter beir, 
ſtance of the heir who ſucceeds him. After the imme- 
Stair, 21. Jan. 1668, Schaw. Gosf. diate apparent 
Stair, 16. July 1672, Gray.——One Hheir's deceaſe. 


upon death-bed, having diſponed his 


eſtate to his infant ſon, and the heirs of his body: whom 
failing, to certain extraneous ſubſtitates, and the ſon, 
his only child, Og died without iſſue, in a reducti- 


on, at the inſtance 


the next heir, it was objected, 


That the privilege of death- bed, is not competent to a 
remoter apparent heir, where the apparent heir for the 
time, is not leſed. The Lords repelled the objection, 
and ſuſtained the action at the inſtance of the remoter 
heir. Home. 13. July 1722, Kennedy.——A diſpo- 
tion being granted on death - bed, to certain truſtees, 
for the behoof of the diſponer's only daughter, her 
« heirs and aſſignees, in caſe ſhe live to be married, 
or attain to the age of 21 years, which of them ſhall 
© firſt happen, but in caſe of her deceaſe, before that 
* time, for behoof of the poor of the maltmen-calling 
* in Glaſpow ;” and the daughter having died, before 
her majority or marriage, in a reduction, at the inſtance 
of the next heir, the Lords found the difpolition was 
not only in prejudice of the remoter heir, but alſo in 
prejudice of the neareſt heir at the time, ſhe being an 
infant, and the eſtate being, upon her failure, even in 
fancy, provided to ſtrangers, and therefore reducible, 


ex capite lecti. 13. Feb, 1739, Craig. 


A MAN, upon death-bed, cannot gift away his ly - 


ing money, further than his own half, 


or third thereof. Dur. 15. March Competent alſo 


1634, Brown.= | 
moveables, on death-bed, Was found. children. 
valid, where the cedent had neither 


An aſſignation to #o the wifi 


e and 


wife nor children to quarrel the ſame, 'as done to their 
Prejudice, - Falc. 15. March 1683, Sandilands. The 


Wife and children cannot be prejudged by any de 


ed on 
death 


* 
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bed is a privilege. competent to the heir wmly, or thoſe 
ſay competing. 


paſt, being alienated upon death bed, did extend to this 
caſe, where there was no infeftment.: ſeeing our anti- 


death-bed, more than the heir. Stair, 16. June 169, 
Mitchel. Fount. 29. Jan. 1679, Aikman.— This found 
with reſpect to the wite's third of moveables. Dur. 10 
July 1628, Cant. Sums lent out upon heritable ſecy- 
rity, by a perſon in l-&o ægritudinis, do not prejudge 
his relict and children. Harc. , Executry) March 1685 
Henderſon. 
A ben upon the head of death- bed, i 
competent to the deceaſed's perſond 
=” com, potent creditors, for he can no more prejudge 
to the decedſed's them by any deed done on death bed, 
creditors ? than he can prejudge his apparent heir, 
_ Stair, 25. Nov. 1669, © Creditors af 
Couper.—The contrary found, in reſpec; that death- 


in his right. Dalr. 24. rn 1714, wm Lind 
AN heritable bond, upon which infeſtment had not 


ent law-books talk only of ferræ ef tenementa. The 


plurality found, that this caſe fell under the __ of death p 
bed. Colv. 16e Jan. 1581, Dickſon. | any 
AN afſignation being quarrelled, as done. on death alth 

| bed, the exception was 2 receive, den 
Death-bed deed being: proponed by the debtor, alto and 
eſſectual, and the bond aſſigned was heritable; and WY al, 
gives à jus exi- he alledged, He was not. in o, to i. 
gendi, wnleſs pay to any. except the heir, ſecing the Wl Fo 
challenged by' Lords ordained the aſſignee to ſind cav- 1] 
the hein. tiom, to warrant the debton at. the heir's ren 
' * 35 hands. Dur. 12. July 1626, Wallace. pre 
e it not competent for debtors. to object to an . 
aſſignation L upon death-bed, by à deceaſed o of 
his wife, of certain ſums, both heritable and moyetdle, 16 
as being in prejudice of the heir and executor, when Will be. 
they themſelves did not quarrel the ſame. Dur. 16. on 
Feb. 1628, Robertfon. + ove & 
THE law of death- bed ſtrikes at moveable: as well att 

; as heritable: bonds, ſinee for thele th 
Agaiuſt what alſo, the heritage may. be compriſed, fit 
deeds it Polina, and ſo the heir prejudged, Dur. ). lif 
Jan. 1624, oo ground! fo 


— 
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67%, WW eath-bed, alt ho“ they do affect only the dead's part, 
und, yet they are preferable to legacies left in the ordinary 
- 10 WW way, for the deceaſed is in /egitima poteſtate, as to the 
ſect effecting his part, and granting of bonds to that effect, 
udge star, Dirl. 14. Dec. 1676, Mitchel.—The Lords re- 
033, WW {cd to ſuſtain a deed on death-bed, diſponing move- 
t bies, i quantum, prejudicial to the heir's relief of 
, i WW noveable debts. Falc, 27. Feb. 1683, Leven.— Bond, 
ſonal ſechuding executors, cannot be diſpoſed af upon death- 
udge bed. Home, 12. jan. 1725, Mackay. Hatc. (Lecłis 
bed, e;ritudinis) 20. July 1688, Pringle.—A tack, cannot be 
diponed on death-bed, in prejudice of the heir. Hope, 
s of (Heir) 10. March 1621, Dunlop. R 
ath- A WOMAN, upon death-bed, granted a diſpoſition 
bole to one of her ã ſters, excluding another 
ind. who had a right to come in as heir- Where the dif 
MY portioner ; the Lords repelled the al- po//t507 is intra 
not i ledgeance, That the alienation was in- familiam? 
n „ familiam, and found the reduction, 
Th on the head of death+bed, relevant. 26. Jan. 1727, A- 
a FOUND, That a father, on death-bed, cannot make 
any proviſion in favor of his children, : | 
atho* unprovided, which miglit bur= © Bonds of pro- 
et den the heir with payment thereof, viſion to chil 
tho and that the maxim was univerſal for dren. 
2nd BY all, as well children as firangers. Dur. 44! 
Py < July 1637, Cranſton-Riddel. Home, July 1721, 
OUys, +. 74 £5 ; 1 3 F 
_ 'HUSBANDS, in lecto, are not hindered to give life- 
rents to their wives, otherways un- _ Hed e 
«= Wi provided. Stair, 23. Feb. 1665, Jack. Liferent in fa- 


* 


> —But they cannot go above the value vor of 4 wife or 
5 of the legal terce. Stair, Dirl. 12 Jan. huſband. 
, F 4 


1668, Schaw.—A father, upon death- |  , 
71 bed, diſponeg his eſtate to his daughter, who was his 
only child, and her huſband in conjunct- fee and liferent, 
de. This diſpoſition being quarrelled, by a remoter heir, 
atter the daughter's death, as to the huſband's intereſt. 
therein ; it was argued for the huſband, That the diſpo- 
ltion, tho” upon death-bed, muſt be ſuſtained for his 
liferent, upon this conſideration, That had it not been 
for the death-bed deed, he would not have failed _ 
| e 
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feft his wife as heir to the deceaſed, whereupon his life. 
rent would have ariſen to him by the courteſy of Scot 
land; and therefore, ſince the huſband craved nothing 
dy the death-bed deed, but what he would have had, 
tho it had never been granted, the liferent onght to 
be ſuſtained, fince the heir ſuffers nothing thereby, and, 
in ſo far as the liferent reaches, was not leſed by the 
death-bed deed; which was ſuſtained, Gosf. 16. Stair, 
25. July 1672, Gray, „ BIS oo 

FOUND, That conform to the ſeges burgorun, a 


burgeſs may alienate lands on' deaths; 


. Deeds in favor bed, for payment of his debts, con- 
of creditors, tracted prior thereto ; but that, in thi 
„ caſe, the heir muſt be firſt required to 
pay the ſaid debts, and to maintain the clinique in ef, 


Mait. 26, March 1568, Anderſon.—A moveable bond 


was ſuſtained to an apothecary, for the prices of drug 
furniſhed, Dur. 7. Jan. 1624, Schaw. The like ; Fount. 
27. July 1678, Heriot.— A bond, for goods furniſhed, 
was ſuſtained, tho? granted on death- bed. Dur. 13. Ju 
ly 1632, Pollocks.—But in the ſame cauſe, the Lord 
repelled another alledgeance, That another bond, by 
the ſame clinique, was for furniſhing made to his father; 
for which they refuſed to ſuſtaih the bond, unleſs it was 
alledged, That the deceaſed was heir or executor to bi 
father, whereby law would have obliged him to pay the 
ſums, Dur. ibid. A diſpoſition, being quarrelled 
upon death- bed, the diſponee alledged onerous; cauſes, 
and condeſcended, That he was creditor to the deceaſed 
by a clauſe of warrandice ; the Lords ſuſtained the tif 
poſition, as a ſecurity -of the clauſe of watrandice but, 
that the lands, diſponed upon death-beg, might not be 
perpetually burdened with that relief, they reſtrifted 
the ſame to diſtreſſes, occuring within ſeven years 
Stair Gosf. 1. Feb. 1676, Lawrie. An heritable bond 
being granted on death-bed, in corroboratian of a pri 


bond for the ſame ſum, which prior one carried no ob 
:Jligation to grant a further ſecurity ; the Lords, in 
competition between an adjudger and this infeſter, car 
ſidered, That, tho' ſuch a bond would not fubſiſt againf 
an inhibiter, unleſs there had been a previous ob 
ligation to grant it; yet, that ſuch privilege was n 


competent to the heir, or to his creditor; and therefore 
185 e 4 - preferred 


8 h th en u a cer 
fom, havin ed 2 ood of pra) jon, en death-bed, 
to one of "for a fam ſomething les than the he due 
proportion, but 7 raking no mention therein of the ſaid 
contract of ; the Lords here rep ley, 1 ps de- 
fence of death-bed, and 7 war ol 
forb. 19. Fount. 20. 

A SALE 1 e for a e 


14 4. 4 
+ *3 


able prices redured 5 See na Dur. 4 of land, 
0. Penult.] 88 1635, 
thi A TAC 


"for y 1 * * "s whole 

| toll eſtate, done upon 72 rk | 

4. d to be for an adeq . N Fe 
E. it being pled, That tho” mart een death-bed. 


for a moderate ts 77 
death · bed, may ſub tit, as 


r n eie 


rug 

um. 

hed, miniſtration a tack, . for his, nineteen, years, ia a . 
Jo death» 


ier of alienation, . which cannot be granted * 


on bed. Dec. 1733, Chryliſons, 
a. THE law of pra ir protects the Heir, 1 not only. pt 

inſt alienations, but was 
1 againſt the ſuperior,. ipfiſing in "fir will fee. 
declarator of recogniſe Bl BRAY an * 
enation made bed. Lain, 
20, July 166 2 5 

A TUTOR 0 10 a e with this quality 
That he ſhould only be Hable for actu- 
al intromiffion, = not found to have, * Nomdnation” 
the benefit of this quality from the act of futora, + 
1696, unleſs the ae was made i 
in 5 Mer F orb. M SS. 28. Jan. 1714s Watſon, 

MAN diſponing his eſtate to bis * with a reſers- 
Ml e to burden it with a certain . 
um; the burden was futaived againſt 

the heir, tho” the fa cy, was 3 
won death - bed. Seeks, 28. June 1 
Hay.—In a deſtination, of 
favor of heirs-male, there was a 


Thomas at an during his life, to alter tbe 
\ ame,” This a fond vox 6 valine ap aleraton 


Vox. I. upon 


aule bearing, « That it ſhauld. er lai 
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upon death-bed, tho' in favor of the heir of line. Stair, 


25. Feb. 1663, He .—A father diſponed his eſtate 
to his eldeſt ſon, reſerving power at any time, during bit 
life, to burden it with a certain ſum ; this power he ex- 
erced upon death-bed, which was found good agg 
the diſponee, who was heir, ſeeing be had accepted and 
bruiked by the diſpoſition, reſerving this power to bur- 
den, at any time during his life, which includes alſo death- 
bed, | Stair, Gosf. 22. June 1670, Douglaſs... The like. 
Gosf. 16. Dec. 1668, Bry ſon.—A man in /iege pouſlic, 


having ſubſcribed a dif} n in favar of one not alic- 


que ſucceſſurus, and intruſted the ſame to a third party, 
d, in caſe of 


to be re.delivered to him upon demand, an 
His death, to be given up to the diſponee; ke recalled the 
laid diſpoſition on death-ded, and in place thereof, made 
out two diſpoſitions, the one in fayor of his heir of line, 
of the one half of the ſubje, the other in favor of ano. 
ther relation of the other half. The Lords ſuſtained al 
this, :tho* done upon death- bed, becauſe the firſt diſpoſi- 
tion, not being a delivered evident, was abſolutely i 
his power; and fince he recalled it ad bunt eſectum, to 
give his heir of line the one half of the ſubject, the heit, 
Who was bengfited thereby, could not quarrel the ſame. 
Stair, Gosf. 25. Jan. 1677, Ker.—A ' perſon having 
tailzied his,eſtate to a ftranger,, with this proviſion, 
That the diſponee ſhould be bound to pay all His debts 
contracted, or. to be contracted, and that ſhould be due 
at his deceaſe, but without the clauſe, E te artich- 
4 mertis; and arg. thereaſter granted a bond upon 
death-bed, the Lords found, That the diſponee w# 
hurdened with the ſaid quality in the diſpoſition; and 
therefore, that he could not reduce the bond. as grail: 
ed on death-bed, Hame, 2. Dec, 1685, . Brown.—4 
perſon having diſponed his eſtate to the ſecond. ſon df 
family, being a ſtranger, with a power tu alter, 1 
with the burden of all debts and obligations he ſhout 
adject at any time in his life, and having ordained bim a 
death - bed, by a writing under his hand, to marry à cer 
tain gentle woman, otherways to loſe the eſtate, and ne 
gilecting to provide it to another, in this eyent (wheredf 
It would become caduciary, and belong to the King) an 
being required to marry, by way of inſtrument, 
xefuſing, whereupon a declarator of his apyitting * 
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was raiſed ; tho? this reſerved faculty virtually contain- 
ed a diſpoſal of heritage on death-bed, and alſo was con- 
tra libertatem matrimonis; yet the Lords found, Tha t 
the diſponer might, erſam in lecto, burden his diſpoſition 
with what qualities and conditions he pleaſed, Fount, 
3. Feb. 1687, and 25. Jan. 1688, Hepburn.—Davidſor 
having acquired ſome lands to himſelf in liferent, and 


his eldeſt ſon in fee, reſerving to himſelf power to alte 


and innovate at any time in his life, etiam in articulo 
mortis ; and having, by virtue of the reſeryed faculty, 
made a new diſpoſſtion in favor of his ſecond ſon; 2b 
eldeſt raiſed reduction thereof u /e#3;- Alledg 


ped 
for the defender, This privilege is only competent to 


an heir, and the purfuer cannot inſiſt · in quality of 'heirs- 


Punt. 3. Dec. 1689, Hare. (Lectus ægritudinis) Feb 
1688, inter eo/d,—A father having diſponed his eſtate- 
to his ſon, with the burden of all proviſions to his young: 
er children, granted, or to be granted; and thereafter, 


me of his daughters, the Lords found this bond not re- 
ducible ex capite lecti, by the heir, who had accepted 
the foreſaid diſpoſition, and behoved to be liable to the 
burdens and qualities thereof, Fount. Forb. 8. Feb. 
Job, Bertram. —_A party having made a tailzie in fa- 
var of tgme others, failing heirs of his own body, but 
tering this reſerved faculty, . That it ſhould be law 
a tv] to bim, at any time during his life time, to alter 
he ſaid tallzie; which, de facto, he ſo far did, as to 
| „ make 


upon death-bed, having 1 a bond of proviſion to 
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make z new tailzie, only this laſt being done on death» 
ded; the Lords found, That the granter might, on death- 
hed, reeal and annul the firſt tailzie, tho” this faculty bore 
no more bim the words, Mt au time in bis life; and want- 
ed the clauſe, Etiam in articulo.. wortis 1, judging, tha 
theſe words at any. time during: his life, oppaled 
10 death, not to'ſickneſs.,- Fount. 25. Feb. Fount. and 
Dal. 31. Dec. 1707. Forb. 44. Jan. 708, Livingſton. 

A ISOSETION execyred in liege pouflts, but blank 


death - bed. Fount, 18. Jan. 168 75 Pen 
| wicuile,. The like. © Stair; 28. June 1678, Birnies. 
4 n _ ovberatus, and — ſorced to fey 
of coy et 


pits li. Had. 3. Dee. 1608, Gilbert foppli 
Found, That a Ws twelve or thirteet days be» 
fore his deceaſe, being ſick of a fever and flux, and 
not coming to kirk and market thereafter, could not 
Infeft his wife. in a Hferent. Dur. 1. Feb. 1622, Ro- 
bertſon.— A moveable _ ted ſeyen weeks be- 
fore the party's deceaſe, but the being ſick at the time, 
tho* not of à morbus ſoantiens, and not coming thereafter 
to kirk and market, was reduced ex capite /efti, Dur. 
7. Jan. 1624, Schaw.—A ſale of lands, made by a per- 
ſon paralitic, a year before his death, and while he wa 
ſound in jodgment and underſtanding, and in the con 
ſtant exerciſe of managing all his affairs was yer foun 
reducible ex capite lecli, unleſs he had come abroad at 
ter it. Dur. penult. July 1635, Richardſon, ee 4 
reduction upon death-bed, it was offered to 

by the defender, That cho the deceaſed was confinel 
CAN IR TOY a” 


2 to —.— ee t name, Was found 
1 Blank filled . x —_— n upon death-bed, ſeeing 
n death-be the diſponee's name was filled up upon 
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6% to kirk or market, that he was, notwithſtanding, 
in perfect health when he granted the bond; which” 
was repelled. Stair, 25. Feb. 1668, Dun.—A running 
ſore was found to be a diſeaſe, whereof one may die as 
well as of ſickneſs; and. therefore ſufficient to ſubject a 
perſon in that ſituation to the law of death-bed.  Fount, 
20. Feb. 1694, Scotſtoun.—A party, having by a rhen- 
matiſm, contraſted a lamp on his back, which diſlocated 
two of his vertebra, ſo that he kept his bed, and could 
not walk ſo much as on crutches; and having granted 
bouds in that condition, the laſt of which was, never- 
theleſs, more than three years before his death; the 
Lords thought it hard to fix a death-bed ſo far back, 
and that it ought not-to exceed a year, and the party- 
baving died of a fever, that the immediate, not the- 
remote cauſe of his death, was here to be conſidered ;; 
and therefore, they found death-bed not proved in this 
caſe, and affoilzied from the reduction of the bonds. 
Fount. 11. june 1696, Gordon 5 

A DISPOSITION was found to be d lee, becauſe, 


 tho' the party went to kirk and mar- 


ket, yet he was ſupported.” Auch. Feconvaleſ- 
(Diſpoſition).: J.- July 1629, Maxwell: cence by going 
I deceaſed having gone ſeveral to kirk or mars 
times to market, and walked there kf © 
unſupported, and other times abreaad. 
after the diſpoſition challenged, ſometimes a-foot; and 
ſometimes on horſeback; this was found* relevant to e- 
lde the- reaſuns of reduction on death-bed,' nutwith- 
ſanding of his being helped up and down ſtairs, and ta 
and from his horſe, and by leading his bridle, and that” 
not withſtanding, he continued Nokly ' tile his death. 
Nair, 26. Feb. 16695 Pargillies——lt- is not neeeflary 
to prove, that the deeeaſed went © both to kirk and 
market un ſupported, either is ſufficient- Stair, 28. 
june 1671, Creditors of Bahnerino. Going free to 
the market, muſt include going ſree to the market 
place, and returning back from the ſame not being ſup- 
ported any: part uf the way - Stair, Gosfi ibi In a 
reduction upon the head of death. bed, ſeverat Witneſſes 
deponed, That che deceaſed went - vigbrouſly to his 
coach, in which he was carried to church; and* all the 
Way unſupported ; one witneſs. deponedz. That in go# 
down ſtairs, the deceaſed: leaned: his hand upon a- 
| Li 3 man's 


wy 


man's ſhoulder; 3 8 

48 he went through the cloſe, and was by 

The de nent. le: Lats Rnd. the Ard NM dene, 

death-bed, apd that the poſitive probation of ſupported, 

tho? nll, Lap 3 ae was more pregnant than the 
unſu 


pported: and they thought th#/exercing 
_—_ of health and ſtrength for validating rights,/ by the 


help of coaches or ſedans, are ſuſpicious cit᷑ chmſtances, 
which the party would have ayoided had he been 


ble. Harc. (Le@us egritudini:) Jan. 1685, Luk, 
. » Two witneſſes deponing, That the. perſon — 
| Gek, was ſupported wheo be went to kirk or 
was. Tels doped mga full probation, altho? many wit 
5 that. they did not ſee lim ſup- 
fed for al ee | Mie; 5. Gor 
Pro conv Ee cence. ( 5. 
. 16792, Fi gears 9 Jan. 1673, Nicol. 
tans death-bed, it . hee the de 
ceaſed's private way of going abroad, 
tho unſupported, was not equivalent 
tao his going to Kirk and market. Stair, 
̃ 7 2 Fe As = ie. In 2 3 
death-bed, it. bein Le I 
he deceaſed himſelf e 8 


horſe, made ſeveral accumpte and bargains, and fre- 
quently play d at cards; All this was Fot fbund rele- 
vant to infer health, of equivalent to the going to kirk 
and market. Stair, Goaf, 28. June 16775 Creditors of. 
Balmerino. In a redoction er capite ele it beiog prov-- 
ed, That at the date of the diſpoſition, the granter bad 
a. gout and palſy, of: whiclt he never recoveret, butt 
To Ds Des about his doors after the 
of the dead, and managed. his buſineſs di y. 
and Ita at two __ 2 be rode OED miles- 
res 


3 
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frent witneſſes. Hare. (Lefus PRES *.:.: Bede. / 
1683, younger dau of Mountainhall.—In the re- 
duction of a Jiſpoligen, of ſome heritable fums, made by 
2 quaker ex capite lecfi, the Lords ſuſtained the follow - 

iog qualifications ſufficient to elide the reaſons of death- 
bed, That the diſponer had, ſeveral weeks" after the 
liſpoſition, ſit in his ſhop, and ſold his goods, and that: 
he had walked. before his ſhop wo hes and” purchaſed 3. 
fuit of clothes in the next. ſhop, ſeeing, be being a. 
quaker, was not obliged to go to church. to ratify his- 
deed. Hare. (Letts gritudinie) Feb. 1683; Li- 
vingſton— in a reduction ex-capite lacti, the Lords re- 
fuled to ſuſtain the ſollo in 2 as eq to the 
prty's going do kirk and market, viz. That he, aſter” 
the diſpoſition, came down 4. very. rugged way near 
Stirling, without help, and there took coach, and tra- 
velled four miles to Alloa, where he died. Founts Hare: 
(Lectus ogritudinie) 25, Nov. 1687; Keiriew—The. fol- 
owing acts to prove recanvaleſcence ſuſtained :equivac-. 
knt to going 0 kirk and market, via. going from Edin - 
to Inverkeithing to aſſiſt at the n of a c n - 
ner to the . Nee the whole · day in ©: 
— (ea, in the way. of diverſion, Wallung in the Lady 
Home's yards, and viſuing priſoners in the tolbooth. . 
Fount, 27. Feb. 1694; Ti em. 
IN a reduction upom che head et dented, ie. have. 
mg come out in the proof, That- tithe , 2 
&eealed, after granting the diſpoſition - 2 fo: the- 
quarrelled, had come. in to Edinburgh. *no/j ef . 
from his country-leat;. ſome few miles- loathe 
autant, went to the croſs publicly, be- ä 
_ twelve. and one, and: walked. there half 2 Hour 
wſupported;. converſing.-with people of buſineſs, ad 
«hers :- It: was dbjyQed, That the croſs of Edinburgh 
b no market-place. The Lords 'foimd,, 2 dee 
„ was at the. market · croſs of Ediabur in marken 
and walked there a r time, . 
ang therefore repelled tlie Treawn of: rer 


iaction. ſeberry.. 
| 20% July 1736, Roſeberry 


IN a ypon en e, 1 2% pee 
i not n to condeſcend ol ne 7 not: 
particular pr 2 xs Stair , 


bs jitelled 


Ine 167, — 
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90 DEATH-BED _ 
A MAN having been many months ill f a Ts — 
. nites, and, while under the diſeale 
Ali 4. Park - having ſigned a diſpuſition, after which 
1696. be did not live 60 days, but died of 
iihe ſame diſeaſe, yet went 1 
ed to kirk and market, after granting the writ; the 
Lords finding the going to kirk and market clearly 
proved, ſuſtained the diſpoſition, and affbilzied fron 
the reduction, ex capits [:075. - Fount. Dee. 171 , ;; 
ol,, e 
A MAN, upon death - bed, diſponed his eſtate to hi 
Apparent heir s band, in eimjunct- foe; whom failing ;.. .. 
' conſent; . to her huſband's heir; the datighter 
5 and her huſband poſſeſſed the ſubjed 
ſeveral years, and never reclaimed, or raiſed any pro- 
ceſs againſt this death- bed deed ; yet this o 
the apparent heir, being under the influence of her hu. 
band, was not found an homologation, t debar a pol 
rior apparent heir from quarrelling the ſame. Stair, 10 
July 1672, Gray.—A man having made a diſpoſition on 
death -· bed, in favor of his heir; and failing of him, to 
ſtirangers, after the heir's death, che ſame was quarrelled 
by the next apparent heir, Who contended; That the law 
of death-bed was introduced, for ſecuring, not-only the 
immediate apparent heir, but the whole heirs ind nite 
17. Anſwered, Phe conſent: of the immediate appa- 
rent heir, Has ever been held ſufficient to bar any other 
heir from quarrelling; and here the deed being in fa- 
vor of the immediate apparent heir, - muſt be held e- 
quivalent to his eonſent. The Lords conſidered, if the 
on, who was inſtitute, had been of age, accepted and 
entered to poſſeſſion, there might have been ſome doubt 
how far the remoter heir could be;permitied fo chal 
lenge; but the inſtitute here, being an infant; and who 
out lived his father but a ſhort time, they-ſuſtajned the 
remoter heir's intereſt and title ro ſue this: reduction. 
Fount: 25, Dec. 1696, Power.— An heir-portioner, in 
Her contract of marriage, having-acceptedea proviſion 
in lieu of all the could aſk or crave, thro* her father's 
deceaſe, as this did not bar her from ſncceeding-as heit 
ab inteſtato,. ſo the father, having diſponed an heritable 


ſubject upom death- bed, it was not found to bar ber fron 


quarrelling 
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elling the ſame, the it was pled to be equivalent 
wa conſe to the death · bed deed for the difference. 
þ great, between impowering one antecedently to do 
2 deed, which the law condemns as wrong, and acquis- 
eſcing in it, after it is done. 13. Nov. 4728, Reids.— 
A perſon in Gege pouſſie, took an obligation in writing, 
from his preſumptive heir, nat to quarrel or im 
« on the head of death- bed, any deed or ſettlement 
« which he ſhould make, but, on the contrary, to ra: 
« tify and approve the ſame;” In a reduction, ex c 
k8i, at the inſtance of this preſumptive heir, of a deaths. 
bed deed, NN by the predeceſſor to his prejudice, 
the faid o 2 A 
ſence, and the maxim ur unicnigue licet fav | 
ſe introducto renanciare. is. olds eras, Imo, The 
ay of death-bed was introduced. for a | 
djing perſons, to them from the | 
my won for, if.the heir's intereſt was. only concern- 
ed, this conſideration, would extend to alienations - in 
lege bpouſtie, as well as upon death-bed, -: 246, The heir 
dot at liberty to refuſe his conſent io noch a cafe; and, 
if metus carceris, de a good for avoiding an vbli · 
ation, metus exharedationis, is much ſtronger. The 
rds repelled the defence, and faund this antecedem 
conſent not ſufficient to bar the heir from Mol: _e | 
feath-bed deed. 4. Der. 2733, 0 ; | 
deeds on death-bed, made by the gr ran "feats 
ter, hinders not the heir to Hee. the 1 
ame. Falc. 27; Feb. 1683, Leven. 5 
REDUCTION upon; the head of dented, bee | 
only place in time coming, and not | 
jwead bygone fruits and annualrenta 2 wy 0 | 
intromitted * with by the diſponee. re | 
fount, 11. ez 1677, Lockhart: "| Oo. 


AN. obligat ted by a mann 2 
under —— * death, was found One Try 
00 better than one ranted on death- ſentence of . 

-ant.—The like; e 5 


bed. Had. 
— 1 (Summons). March 1685, 

N 
A PERSON, ſwing bis woveables to tis heir, To 


tion was objected to him, by way of de» 
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7 by the ſame deed, Apo offer he 
Later l. 011. ritable ſubject, within the valve ofthe 
moveables, the heir cannot 525 
the diſpoſition as on death - bed. Falc. vol. I. p. p. 123 
Rem. Dec. p. 114. Paterſon, 19. July 17435. 
- A PERSON, having diſponed his w 8 ite ſor 
uſes, part of which he afterwards re and hay- 
„by a ſubſequent deed, it for ſuch of the 
gs as he inclined ſhould ſtand andthe remainder to cer- 
tain perſons, it was found, That the heir was not exclud- 
ed by the firſt diſpoſition, from reducing the ſecond 
death-bed, in as far as it Jiſponed the ſubject over what 
was deſtined for the ſubſiſting uſes. Pale. vol. Il. p. 
40. Campbell, 17. Jan. 1749. e 

A RATIFICATION is not a deed that en de reduce 
ed, as upon death-bed. Rem. Dee. 7. . ee :. 
Nov. „ 

ONE cannot, 20 death- bed 4 eu „of bur · 
dening his eſtate with a ſum of money for provifion to hit 
children, altho' the faculty be contained in a deed ene. 
euted in ' bege Pouffis. Fac. Col. vol. I. p. 201. Terres 
E 12. Feb. 1755. Thiswas reverſed on up 
IN the 1737, John Primroſe Jands of 
| Burnbrae to the purſuer, his heir at r but, in the 
175, when between 70 and 80 years of age, 'and con- 
| fined to his bed, he deſtroyed that diſpoſition, and dif 
poned the lands to the defender, the ſon of bis natural 
brother. Johu Primroſe neither went to kirk nor mark- 
et after executing the laſt diſpoſition, and died within 4t 
days of its date, purſuer — ined himſelf ſerved heir 
In! general to John Primroſe, and brought a reduction 
of the diſpoſition 1752, upon the head of denth · bed.— 
The defender contended, That the deceafed was hot 
on death-bed when he executed the deed; but was only 
confined to his bed by old age, and a weakneſs in bis 
feet: That he died of an apoplexy, with which he was 
ſeized eight days before his death. The- Lords allowed 
a proof to both parties, of the condition of the health 
and capaeity of the deceaſed, at the time of his grant 
ing the diſpoſition quarrelled, and for ſome time _— 
and afterwards, to the time of his death.. At 2 bo 
the proof, the purſuer pleaded from the evi 
the * had been ſeized with the gout in his * 

al 
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and feet, about, 14 years before his death ; and that the 


its of that diſtemper generally recurred upon him twice 
„year: That he had been ſeized. with an iliac paſſion 
about a year and a half before his death: That this di- 
ſemper was removed by proper. medicines ; but that 
his conſtitution had been thereby impaired; That wate- 
ry ſwellings appeared in different parts of his body 
and that he had remained bed-rid for. ſeveral months 
before his death : That the furgeon, who had formerly 


attended him, and who had occaſion to fee him about 


week before his death, depoſes, That, in his opinion, 
e iliac paſſion threw him into a lingering diſtemper, 
whereof he at laſt died. That other perſons who, ſaw 
the deceaſed, both before and after the date of the deed 
quarrelled, depoſe, That he appeared to be in trouble, 
and to be an infirm and dying man: That, à few da 
before his death, he was ſelzed with a trembling 
and from that time became ſenſibly weaker and weak - 


er, till he died ; but that this fit muſt not be conſidered - 


ua new diſtemper, but as the criſis af the diſtempers, 
under which he had long laboured. The defender an- 
ſwered, That, at the time of executing the deed, John 
Primroſe did not appear to have contracted the diſeaſe 


whereof he died, nor indeed to have been affected with. 


any diſeaſe at all. He was ; confined to his bed by old 
age and a weakneſs in his feet, occaſioned by former fits 
of the gout, He was ſeized with a trembling fit a ve- 
ry few days before his death, and more than 2 month 
after he had executed the diſpoſition quarrelled : from 
that fit is the diſeaſe-whereof he died to be dated; the 
lliac paſſion being; an acute diſtemper, could not be the 
cauſe of his death after an interval of a year and a half ; 
neither could the gout be the cauſe. of his death; for 
that it was fixed iu;the extremities of his body, and a 
gout of that nature is not held to be a diſeaſe rendering 
one incapable af diſpoſing, of heritage, Beſides, the de- 
ceaſed was not actually affected with the bag when he 
executed the diſpoſition quarrelled, but had only con- 
tracted a lameneſs from former attacks of that diſtem- 


pe + The ſudden illneſs whereof be died, can no more 
connected with the gout and - iliac. paſſion; than an 


Yue in ane year, and à flux in the next, can be con- 


=Qed with a fever, whereof one dies in the third 775 


am 
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"The Lords found the reaſon of reduction relevant ant 


e 

proven, and reduced the deed. Fac. Cup 1 by 271 bs 

- Primroſe, 28. an. 1756. 1 231 
A FATH cannot, "on engen 12. 
proviſion to youn 1 bei 
Nov. 1737. But he may may grant but 

- his widow.” Fac. Col. vol. II. * 264. Go 
Dee. 1759. jud 
A RESERVED. faculty: of AMIS. . con : anc 
tuiged i in · a diſpoſition-by a father te 4 9 Which hu an; 
accepted by the ſon, was found capable of being ex dec 
cifed gratuitouſly, and on death. bed. Fat Col. vol. 1 
N. 247. Buchanan, Aug. 1/8. 14. 
A TAC, hh et on G bed, was reduced. Fac. 
Col. vol, II. p. 334 Bo gle, _— 1759. ner 
NO Naa upon 27 deed again the dud ed 
port. See Quod potuit 5 fecit. at 

. * PHE heir s perſbual creditors,” "entitled to inſiſt in of ten 
' reduttion upon the hiad' of death. 4. see Per onal and 0. 

| W. 218 4 n {ſer 
"DEEDS on death-bed, bow for hum? er Proof, ¶ nee 

gat 

Ad Wy * 27. 

' DEBTOR and RE TOR. 

bang 4 4. tel 

| 5 — O-DEBTORS, bo ad conjundty (i Lo 

5 LILY ney among U and leverally;' whether as 'co- na 
| n, and { principals' or-co-canitioners, if any one Wl df 
— the otra nat pay the debt, ki ene to relief of Bl 50: 
the reſt, quia de jure eff. Stair, 19. 26. 

June 16635 Wallace, "Stair, 29. Jone Bll —- 

7665, Momieth. Dirt 12, Dec: 1665, v 

ra Ferguſon. Stair, Dirk 27. Jag. 1675, Wl ©" 
Monteich. Gonf. AA m 

Wy CAUTIONER, upon payment, craving «ffigair Wl =" 

on againſt his co-cantioner; the Lords found the cre 100 
ditor not obliged to aſſign, the caritioner 1 2 
clently ſecure in law by his action for relief. Newb. + 


Stair, 10. July 1666, Home,  Founr. '##. Dec. 169% 
Rae. Tho r yment from 
ecautioners, are ſo ſcrupulous, that not 77 wk 
9 to which they cannoe be forced ; 


to a e operates db ess et : 

he his're E that an aſſi w Would do, except 
25 to a ſummary charge, and'proſent execution, 'Fount. 
12. Dec. 1695, Wosd. A cautioner in a ſuſpenſion, 
being di 25 on a decree, may demand affignation, 
fu e the principal, for whom he was cautioner, 

the whole ef in the original bond. 
d 7. Nov. 1676, Rigg A porſonal ereditor, ad- 
judging, tho? he be d to of payment from 
mother perſona? ereditor, yet cannot be forced to grant 
an aſſignation, but a diſthacge. only: Bur here the 
declared, That they would take Teen ee Nw | 
fir the refuſal loud cut off hs #cturtulations. |  Fount, 
14. Feb. F702, Hay. 18 


A BOND, granted b rel u ws be: 
ners, bei afl, only in ſo far as might be extend- 


ed againſt che prindipal debtor and one of che cautioners ; 
ation of relief of the Half thereof, was found compe - 
tent to the diſtreſſed eantioner agatriſt his co-camioner, 
ot withſtanding the reſtriction of the aſſigtation, 1 0 
{ſcreened him only from the direct action at the 
'nee's inſtance; but could hot evacuate the implied obli- 
gation of relief Among ee Forb. I 9271 /Fount. 
27. Feb. 1712,: both, 1 
ALT Ho' an annnalrenter may diſtreſs 720 art of a 
tenement affected, for the whate! annualfent, yet the 
Lords found, That the beritor of that re wa * 2 
mand his relief off the reſt of the rey 
of the heritor thereof, pro rata and this, both for N 
ones already paid, and for all years to come. Dur. 
26. June 1635, Grieve, Stair, (Jed June 1671 I Balmerino. 
Au annualrent being payable out of two tenements, 
which came 3 into the hands of two different 
lingular ſucceſſors, it was found, That the annualrenter 
might uplift the whole, out of any one of the tenements, 
aligning againſt i the other for relief. Sta ir, 26. June. 
1662, Adamſon.—The” n Hunt. 2 255 Nov. 1708, 
inter coſd. 1 5 
A MAGISTRATE, his negli ges in ſufferin 
a debtor to eſrape out Fa- Kae condemned 5 
pay the debt, has no recourſe againſt the cautioners, 
whether he obtain ſrom the creditor. a diſcharge o 4 
or be algned to the debt, beeauſe he is liable e deli 
and comes in place of the principal debtor. Stair, Dirl. 
va. 'Kk 24+ 


— 
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24. Jan. 1668, Magiſtrates f — be like found, 
with regard to, a. granter of; a; bond: of preſę nation, 
who having paid the debt, upon failing to preſent the 
perſon of the debtor, and taken ana ion, Was not 
e — 2 2 the cau = rs in the ori- 
ginal bond. eb. 1731, Graham Let two perſons 
being found liable in folidum to pay fine;/, the Lords 
decerned the creditor, upon payment by one, to aſſig 
againſt the other, for the one half, becauſe other ways, 
the law does not furniſh relief, between ebe who arc 
liable ex delicto. Fount. 15. July 1680, Anderſon... 
_ TWQ . and thereafter; one of 
them granting a Bond of corroboration, mentioning i 
former, as granted by them two, but na mention whid 
| was principal, or cautioner, and the heir of the debtor 
of the bond of corroboration, being ſued thereon, th 
original bond, ta which it related, being a- miſſing : the 
Lords, in reſpe& of the creditor's negligence, in doſi 
the firſt bond, whereby. the defender was cut our of hi 
recoutie againſt the heirs of the other obligant, aſſo 
_ Zied the defender from the one half of the debt, 
declared, if he would burden himſelf with the proc 
that he was only cautioner, they would, aſſoilzie hit 
from the whole. Forb. 23. Fount᷑. a3. July 1708, Cie 
ditors of Nicolſon,” n. 
i; A PARTY having granted an heritable, ſecurity 6 
us eftate to his brother, for his rei 


J - 


A preftrable of what debts he was then owing bin 
_ creditor can do and of all others he ſhould be reſli 
yo arbitrary bim thereaſter ; the Lords found, 1 
deed, to prefer other creditors, having thereafter 2 
on | ſreon ary. judged, the brother could not, pol 
ereditor to an- rior to the adjudications, acquire 
ther. || debts. due by the common debtor, 
Prejudice of n Bruce 
.. Therefate, if MSS. 25. .July-1716, Menmes. - 
be tale his pe- A LFERENTRIX,. by zun 
ent out 7 one being infeft in two ſeparat fub 
ſubject, be is one of which was allo ; by 
| "bound to affign ſeeond infeftment z the Lords dect 
to the poſiponed they would ordain the liferentrix, The 
creditor in arder ther to aſſigu her right upon pay . 
te operate relief. or to do diligenzes firlt againſt that 


{3 
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je in which the ſecondary creditor! had no intereſt, | 
Fount. 1. Feb. 1693, Gunſgreen.—In a competition, 
u adjudger, ſubjected to àn inhibition, offering to 
purge, by payment of the debt, the creditor Was 
found obliged to aſſign his inhibition, but not in fo 
far as it might be prejudicial to other debts in hie 
perſon, Staic, 19. July 1678, Chieſly.—-—The like; 
Fair, Gosf. 1 f. Feb, 1676, Bruce. —A creditor being 
preferable over two tenements, and a ſecondary credi- 
ur having a right only over one of them, in that ſitu- 
nion, the preterable creditor, for a ſeparate debt, ad- 
uiged both tenements; it was found, That the catho- 
lc creditor, was not obliged to diſpone to the ſecondary ' 


ceditor, in ice of his adjudication, exiſting before 
de date ke Wane OR 6. Nov. 11698, Mi pin L 
2 a competition between a liferentrix, - whoſe infeft - 
ment reached over half of the ſubject, and a creditor, . 
whoſe infeftment affected the whole, and was prior to 
at of the liferentrix, and who-had alſo an adjudication, 

ut poſterior 0 the liferent - right; ſhe craving, that he 
niglu be decerned to aſſign her the one half, in regard 
e other was ſuſſicient to pay him his annualrent; the 
ords thought, That if he acquired any ſueh adjudica- 
ion, leſs preferable poſt litem metum; he might be re- 
ned in mala fide to make uſe of ſuch right to impede his 
pning to the liferentrix, but if he had got it before, 
en there was no law hindering him to * the ſame, 

id to cover it by his better right; and ſo the Lords 

uſed to decern him to aſſign the liferentrix againſt: 

de other half in prejudice, of his .adjudication. Fount. 

Jan. 1696, Scotland. An affignation to ſome goods, 

a bankrupt to his creditor, in ſecurity and payment, 

ing reduced upon the act 1696, by another creditor, 
the reducer, at the ſame time, arreſting in the al- 
dee hands, and ſuing a forthcoming: the aſſignee. 

u contented to make the goods forthcoming, but 

ved affignation from the pm ſuer to his cumulative. ' 
"ty by adjudication, in ſo far as he ſhould pay, that 
te might operate his relief qut of the common debtor's 
ts pro tanto j the Lords found this relevant, and or- 
ned the purſner to aſſign, but with this expreſs qua - 
That the purſuer ſhould be We e his 
u, and the n * 


r 


** 


_—_ 


1 


388 ' DEBTOR. aud caxbrronx. 2 


the ſame, Fount. Fob. 19. Dec: 1705, Reid.—4 patty 
having two infeftments-.of annualrent, one of 45m and 


another poſterjor; ta the infeftment of another er 
whoſe infeftment. was only of. a part of the 2 he 
who had the firſt, and third, yon. inſeſt 1 whole, 


and taking up his annualrent out that part only where- 1 
in the other ſtood infeft, whereby. that other was: diſ- th 
ppointed; and therefore,, craved in: 8 proceſs to be in 
u_ to a propartion, .&c.,., The Lords found, That en 
where a poſterior creditor, pays a prior out of his own yp 
money, he has a title to demand Ie but if he os 
leaves him to get his payment out; o debtot”s mend, 
the catholic 3 25 not daf als but nder a 
a quality and N st tu all en prejudge 77 
| other 'debts and rights, tho? poſterior to/the 2 or 
right who craves the afſignations, Fount. Forb. 21. ie, 
Dec. 1710, Pitcairn.—Brigadier 'Preſtan, p * 
the eſtate of Valley field, at a public roup, o tered to the f n 
Lords a ſcheme for draw ing the price, hetein it p- jedt | 
peared, That he had Light 2 to; ſome eu Latera « I? 
yer the 2 eſtate, and to others wid 5g: 
particule 22 Pa: reel; and pretending to exhauſt the TE» vim « 
mainder of the price of the ſepatate parcels, affected by tir 
his catholic debts, in order to dem in the other deb we c. 
chaſed by him, preferable, as ſaid is, upon partie br th; 
bao: parcels. This was oppoſed (by) Colonel Erlln, te . 
who alledged, That the catholic debts, rable upot tedy.. 
the whole ſtate, ought to be taken out of the whole. e 
head of the price, whereby the price of every particu eyed 
lar parcel of the eſtate would be diminiſhed proporti tipht te 
nally; and he, the Colonel, of conſequence, would dra: um's 
ſome ſhare of the remainder of the puicez "whereas, by oe, 
the Brigadier's ſcheme, be wasentirely'gxchuded. Th eyed 
Lords found the Brigadier might exhauſt the price ton wry 
any part of the eſtate, by his ſovereign rights affecting, pre 


the whole, and that he might make the t uſe hẽ᷑ cou 


of his rights, provided the ſaine was not acquired « 
| made uſe of in ermlationer of the Colonel. Dalr. Bruce 
| 23. Feb, 1715, Brigadier Preſton, —A credhtor ranks 
a the ſecond place, did, after the rarking,\purchaſe |! 
eferable debts, and having theſe to rights in! 

on, lie became purchaſer of the eſtate at à pu 
5 and gave bond for'the price, payable t0-te 


l Was 
titled 
Kbtor's 
bir Wil 
of te, 0 
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ditors as they were ranked ; the -preferable debt pur- 
chaſed in by him, as ſaid is, did not only reach over 
the lands pùrchaſed by him at the public roup, but alſo 
over a ſeparite ſubject belonging to another. The fact 
was, That the price of the lands, ſold publicly, was but 
ſufficient to anſwer the preferable right: and therefore. 
the purchaſer, willing to bring his 7 claim with- 


in the price, eraved payment of his preferable” right, 


t WY entirely. out of the ſeparate ſubject ; which the Lords: 
i HY refuſed,: and found,” That the! ſaid debt, being in the 
e perſon of the parchaſer of the lands, upon which it was: 
naked prine loco, which purchaſer granted bond for 
h payment of the price to the ereditors as ranked, the 
m {aid debt became c id extingniſhed confuſione, and 
4 could not revive to be a charge the ſeparate ſub- 


jet, 13. Jane! 1729, Competition between Ramſay, Sc. 

A CREDITOR by bond, wherein three perſons were 
bound as co-principals, being the. firſt arreſter uf a ſub- 
© ject belonging to one of his debtors,” was found not obli- 


ve from the other two co-principals, the ſur plus paid to- 
kim out of the common debtors effects, more than his 
wird ſhare, altho' relief of two thirds was competent to 
the common debtor himſelf. againſt theſe co-principals ;: 
for this reaſon, That the creditors poſtponed, might affect. 
tbe ſaid relief by; diligences. Forb. 24. Feb. 1908, Ken- 
ꝛedy.— Robert Scot, ſerved beir in general; and confirm» 
ed executor. qu neareſt of kin to Sir William Scot, con- 
reyed all ſubſects, heritable ani moveable, chat he had 
right to by theſe titles to Ker of Chatto. Some of Sir Wil- 
lam's real creditors, infeft in his land-eſtate, having alſo 
ſeted-by diligence their debtor's other effects, eon 
eyed, as ſaid is, to Ker of Chatto, were in a competi-- 
uon preferred to the difponee.; Ker, thus excluded by 
te preferable creditors, demanded aſſignation to their 
lebts and diligences, in order to affect the real eſtate; 
h was anſwered for the creditors, That no perſon is 
titled to demand affignation, unleſs againſt his own: 
@dtor's effects. The Lords found, That, in ſo far as 
vir William Scot's ereditors are either paid out of Lis. 
Rate, or out of his other effects, they are not bound to 
Wen their. debts and diligences- in favor: of: Chatto.. 
rob, MSS. 29, June 1714, Scot, In the year 1685;, 
'*Guffock, of Ruſco, heritor of. the. lands of. Borgue,, 
| K k.3; granted! 


A2 


zed to aſligu his bond to the other arreſters, for recover- ä 


3900 DEBTOR and CREDTTrOR. 


ed an heritable bond, for- he ſum of L. S000. cut 
of the ſaid lands, in favor of Irvine of Logan 
the creditor Was infeft the ſame! year.  /T ereaſter, 
: ee. x diſpoſition of the lands of Borgue in fa- | 
vor of his ſecond; ſon Blair, reſerving a to alter, 
but which faculty he afterwards renounced i | 
contract of marriage; Ruſco, being overcharged! wi 
debt, his eſtate, in the year 1727; was 
and Irvine of Logan, Who had-adjudged all his * 
lands, for the aboy mentioned debt ef. L, 3000, wn u 
ranked as a preferable creditor ;'and;: 9 me! 
payment, it was demanded by the other creditors, That nati 
he ſhould affign them to his: infeftment upon the lands of ind 
Borgue. This was oppoſed by the relict and {children WM chu! 
of Borgu, upon tis medio, That by Aueo's dip long 
on to his ſecond fon, and after conſent ini that ſon's con- Rep 
tract of marriage, he became bouqd/to/Wi#rant the faid pref 
lands; the confequence whereof was, that; had Irvine of BY fire 
Logan drawn his whole ſum out of meir lande, they 
Dee 
Ruſco, bound to them in warrandice.' Anfwered 
was never bound to warrant againſt Logan's debt; the 
ti wet enter RE RON 
debt, alter, and diſpoſe of the eſtate, &c ſuppoſing 
the ſon had paid the debt, ne could never have 3 
his father for the ſame; and conſequently, an aſſig: 
would have been fruitleſs and ineffeftiial; nor th 
father's, after conſent in his ſon's' contract of — 
which implied 2 renunciation of his faculty, alter e 
caſe ; For this could not be drawn to import an 1 
on upon the father, to warrant or reheve bis ſon 
foreſaid debt. The Lords reſuſed the af ke oy 
1729, Creditors of Ruſto.— Mrs Dalglieth, treditor to 
the Earl of Roſeberry, arreſted the og tb of his 'eſtate 
in the tenants hands, as alſo à perſanat £ his; in 
the hands of Alves the debtor; thereafter the hots rents 
were arreſted by Blair, another creditor, wha, by de- 
cree of forthcoming, was. preferred, ſecunds Joco, on that 
jet; laſt of all, the common debtor granted 
tion of Alves his bond, for onerons-cauſes, tc, on; 
the debtor in the bond raiſed''a ' multiple-poinding 
wherein the arreſter was preferred to the aſſignee? 
Robertſon the aſſignee, whoſe OE Oo dr” 


- .1away 
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Way by Mrs Dalglieſb, the arreſter, demanded an;afs 
lgnation - to the arreſter's debt and diligence; in order 
10 operate his relief out of the-other; ſubject, affected 
thereby, ſciir. the rents of the eſtate in the tenants 
hands. inſt this demand, Blair, the ſecond arreſter 
of that ſubſect, appeared for: his intereſt ;/ it Was 
for him, That he could not be prejudged by the com- 
mon debtor's aſſigning to Robertſon. It was anſwered, _ 
That the common debtor remained fiar of the bond; _ 
u much after 'Blair's arreſtment as. before, the ar! 
ment not affecting the bond; and tlicrefore, hiv aſlig+ 
nation to Robertſon, was valid and effe@tral. in laws. 
and did infer an obligation upon the | catholie creditory 
chuſing to dra his payment om of: a fund, that now no 
longer belonged to his debtor, to aflign for a total relief. 
Replied for Bair, That the bond, being affected b r 
preferable arreſtment;.was made litigious ; and ashere - 
fore, {till to be conſidered as remainig in the 
the common 8 The Lords found, That 
eil was not obliged to to the allignee 54 
fon, in prejudice. of ir's arreſtment. 14. June 1730 
Competition between Robertſon, c. George Gordon 
knt 1000 merks upon bond, We and rann, to 
Kincaid and Suittie, Kincaid got and gave 
doittie a bond of relief; upon Aue TR * the term 
of payment, diligence! was done by bor bing and inhibi» 
tion. Thereafter, run and Johnſton, can» 
znctly and ſeverally, granted bond of curroboration, 
containing a clauſe, obliging the other two to relieve 
Johnſton as their (cautioner. - Johnſton after this, and. 
ater exiſtence of the inhibition, lent Kincaid, the com- 
non debtor, L. 100 Sterling on an heritable bond. Laſt 
ef all, Johnſton: wherein he was cautioner, 
ind took from # wait the creditor, aflignation to the 
debt and nee, and inſiſted againſt Suittie, for relief, 
h this proceſs the queſtion occurred, Whether Johnſton 
vas bound to aſſign the inhibition to Suittis upon-pay®- 
nent? Johnſton pied, That the inhibition, ſtriking: a- 
pant his heritable» bond, the law did not oblige him to 
ſign againſt hinaſelf. Suittie contended, That this rule. | 
not between cautioners, who deman relief of. 
ated sf. bound in ſtrict la, from the nature 
of the contract, to tue Lords found no neceſ- 
ity upon Johnſton. 0 align * ta. Nov. 
| | - FOOD b 
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1730, Johnſton.—A wife, conſenting to infeſtments of il bin 

annualrent upon ber jointure · lands, che annualrenters, che 

after drawing their, payment, mult: aſſign her to any o- ” 
| 


ther ſubje in; which-they are infeft, in order to relieve 
her uf what ſhe ſuffered by yielding them the prefer- Ml ©? 
ence. Home, 17. Feb. 1725, Competition Sjnelair, Kr. bf 
ad by the relic, her claiut ws found i 
Die creditor , compenſed and: extinguiſhed, by: the Wl "* 
paſſing from his ſums and goods flie; had confirmed in 15 
ſeparaie ſcauri. her huſband's teſtament-; and, that al. 
ty, in a liberati- tho ſeveral ef them were evidtedfrom Ml lim 
en to the cautio - her by ſentences, at the inſtanee of his obt; 
ner. +  - creditors, in regard ſhe way entitled to 
+. havepled a preferenee to theereditors, ll * 

upon her contract of: marriage, and neglected te do it. belc 
Dur. 4. July 1628, Hamilton A tor. having ap- 17 5 


prehended the principal debtor upon: 8 ;caprivn; . and Wil 0 
kept him ſore, days in: tlie meſſenger' hands, and wa 
thereafter ſet him at liberty; this was found not ſufficient _ 
to liberate the cautioner ; Ir was yielded, That a creditor nx 
OY 


can paſs from no conſummate diligence or ſecurity, to 
diſappoint the cautioner's relief, but he may begin, by 
without. being obliged to finiſh any diligente a Thus, ibo i l. 
he take out a horning, he is not bound to charge or 


denounce, on take-out a caption, or put that caption in 0 
execution; and if there was not a diſeretionary power 


left to the creditor, it wouldibs tlie ocoaſion; af m fi. 
vamerciful diſtreſs; neither is there any thing more Us 1 
ſual, than ſor the creditor to ſtop when the meſſenger bat ine 


common wich 
; ſome 
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{mie other creditors, having obtained a gift of his eſ- 


cheat, but being excluded in a proceſs, in reſpect of his 
aid conſent, in a charge againſt another cautioner for 
me debt Which was ſuſpended the Lords found the 


charger liable to make up the damage ſuſtained by the 


ſupender, 'by his the clurget* $ conſenting to relax the” 
cr eiutioner. Dalr. 25, Jan. 1717, Wallace, 11 17 


THE creditor, ese un from the cautioner,, 


was not only obliged to him ſor 


lis relief 1 the — but Muſt en. 
likewiſe was decerned to convey to every  /e arte - 
him a ſeparate ſecurity, which ne bad ic 0 bas 


obtained ex poſt facto for the fame debt. ' for the debt. 
Stair, 10. Jan, 1665, Leſſie. 


A CREDITOR of a tenant's, having arreſted corn 1 


belonging to his debtor; in a third par- 


ty's hand, a cautioner in the tack, who x „R ba 


had been forced to pay the kack-duy theme can reap 


to the ſetter's creditors, appeared in 1 benefit from 
the forthcoming, and pled preference | the ſeparaie /e-' 


upon the right of —— [Anſwers curity, n 
ed, The right vf hy pothec was extinẽt —_— to- 
nt of the rent, the cautioner- him. 


by . 
having demanded no cor of he ; 


ſame from the ſetter. Replied, What a party s boond 
to do, the law holds as done t here the tack-dot 

drawn out of the cantioner's hands by the ſetter Ge- 
ditors, ſo that there was no opportunity to demand aſ- 
:gnation from the muſter; the law frrppties tis, and 
the cam ĩoner pleads; upon his legal aſſignation- The 
Lords preferred the . * in refpe& the cantioner 


had not an actual lee from the ſetter to the 


tack-duty and N bs : Feb. 1735; Garden. 


A CAUTION ER, upon ing the Genes having = | 


tained an eaſe from Anne! itor 3 "4 
Lords inclined to'think, That he ought One entitled fo 
to communicate the. ſame to the prin relicf, ein 
dpal debtor, yet they allowed 7 an - Vaſe jon 

be further heard thereupon; > Fount. payment, can hore 
6. Feb. 1702, Halyburton .—<A' cau- claim ng '\ 
tioner tranſacting the debt for à leſſer bir the - trag 
ſum, and obtaining aſſignation, was n A * 
nk ty ove m_ TT: . 


co-- 
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co-cautioner for half of the ſum paid by bim upon the 
tranſaction ; for being engaged in a mutual relief, like 
partners in a ſociety, they. ought to do every thing to- 
ward the common intereſt. Stair, 27. K 8 65 


die. The contrary had been found. Stair, 8. 
1664, Niſbet.— The ſeller being obliged to ni ae oi 
| purchaſer, gf the compoſition tor his entry tothe lands; 
it was found, That the purchaſer could have no claim, if 
the compoſition was remitted to him by the ſyperior, al- 
tho? he got it forlother good ſervices, Stair, 4. Feb, 1662, 
Elphingſton. — procurator-fiſcal, by a judge's written 
warrant or mandate, ha; ing ſummarily. e ſome 
goods without a preceding charge or prece pt 
and the fiſcal being thereupon ſued for a ſale wh which 
he could not deny upon oath, and being ;decerned by 
the Lords for the value and violent profits, amounting to 
a vaſt ſum, ſo that he was forced to tranſact and take an 
aſſignation, and then ſue the judge, by whole ede he 
acted, to refund his damage; the Lords found; That 
the fiſcal could not recur in warrandice for mare than 
he paid himſelf, with the expence of this proceſs. Fount, 
24. Jan. ,1712, Gordon,—A party, tanguam : Ea 
purchaſing debts, is not bound to communicate. the caſes 
00 the debtor. Dur. 9. Feb. 1639. Ramiltons; |. 
A DISPONEE to land, burdened with an heritable 


debt, is entitled to demand an aflign» 


Later deci ons. ment upon payment. Rem. Dec. p 
* 259. Fullerton, 12. June 1751. 2 
'A CO: obligant in a bond, is entitled ts demand from 
the creditor, a conveyance to any callateral; ſecurity, 
which the other co-obligant has granted to the exeditor, 
Fac. Col. vol. I. p.'12.;Blackwood, 9. June 1/2. 
PERSONAL creditors of an heir of entail, purcha - 
ſing the real debts affecting the eſtate, are entitled in 
a queſtion, with the ſucceeding heir, to wave their pre · 
ference on the real debts, and to apply the rents,-which 
became due during their debtors life, in payment of the 
perſonal debts, after paying the annualrents) incurred 
during that time, upon the real debts. EF ae. LI vol. mo 
1 18. Buchan, 19. Jan, 1757. ine 
- RELIEF among correi debendi, jar Woes in Eben, 
e only pro rata? Sec Solidum et pro rata. 


RIGHTS afefting the ſubject. n * 
nee, 
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att; cannot be extended. againſt the diſponer, bound, in 
varrandice, further than to pay on arm ſum. See Se 


Mutual contr act. l 

SUPERIOR taking a ift of. necegoitions be. haw v4 
he can extend this un is e. See Jus ſuperve- 
niens. ; r 18-4 th <4 £45 þ A W442 £4 

CREDITOR, Jound to maintain poſſefion of the fub- 
jet he deripes. from his debtor, in ſecurity of his debt, w_ 
cannot invert pelſefion. #0 Ms An See ee cone 


tract. 2 5 g i 5 * | hs ; 2 1 "ies 


[DECLARATOR. 


A DONATAR. to ward. lands.” may TY. 415 
enter to the poſſeſſion of the ward- Gift of — 75 
lands, actually poſſeſs d by the decea- if it, requires 
ſed, without declarator, but it was declarator ts 
found ejection to diſpoſſeſs, the tenams 
before declarator. Had. 4. June 1595. W EA 
AN adjudication was found null, being founded upon 
; 2 gift of gon-entry, without declara- 
vr, for non · entry muſt be declared, Gift of von- en 
in order to make it become à liquid ff. 
debt. Fount. 19. July 16 78, Fother- 
ingham. Sinc. 16. July 1541, Bartbwick Bet de- 
clarator of non entry was found unneceflary, WHETE tho 
gift was in favor of the heritor himſelf. Had. 
—The ſuperior of ward-lands may remove tenants with 
out declarat or, but not in cals 
(Rethoving), 28. May 1540, Dundoon. 
A GIFT of #/timus heres, mult be declared the ſame. 
way as a gift of baſtardy. Stair, Gilm. 
30. July 1662, Balnagowan. Stair,. Cin of: ulti- 
Newb. Dirl 31, July 1866, Crawford, mus hares, and 
Harc. ( Removing) Feb. 1684, Tay> of baſtardy. 
lor.— Vet a giſt of. baſtardy was found 
not to require à declarator. F ount.. 26. Feb. r684, 
Taylor, But here the caſe was ſingular. 


GIFT of liferent eſcheat was not ſuſtained without - 


declrator, tho proponed by way of 

exception. Stair, 18. Dec. 1668, Ci of Cache 
Winton, —A debtor, at the horn, be. and liferent 75 
lng relaxed, was found preferable, in cheat. 

a competition, to the dor hr of "_ 


eſcheat, 


of non · entry. Balf. 


* 
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-eſcheat, -who had E general declarator depending, find. 
ing only. caution to make the ſubject forthcoming to the 
| 1 in caſe he prevailed in his declarator, Had. 
25. Nov. 1610, Whytbank. h nn 
'FOUND, chat a gift of re recognition, without declars- 
tor, altho' the donatar attain poſſeſſion, 
Gift of recoge. cannot take away a "feu-infettwen! 
nition. ry * whereof. the ſeuer was in poſſeſſiol. 
Auch. (Recognition) 27, War. Alack. 
— The ative: title, in , 3 and eee 
ing only a charter and ſaſine upon a gift of recognition, 
| which Gas never declared; the I go Geiled to fu ſu · 
ſtain proceſs u n this title, tho the pur ſuer was in 
peaceable poſſeſſion „ and the charter contained 2 100 
damus. Fount. 24. Nov. 1699, Mafler of Balmerino, 
| THO? A gift « of forfeiture, pronounced in parliament, 
needs no declarator, there can be no 
Gift of le. action upon ſuch a gift, Withenr deck- 
Feile. F rator, where the forfeiture: is in vir- 
WE) e of. « ſentence buſhes the Court of 
Juſticiary. Hare, (eh, Feet 1683, Li 
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vingſton. 745 5 
A FATHER, inefting his ww chüg 10 Ay od Fc 
dehnt, redeemable by himſelf for a fy te 

| Redemprion,” um, and in his own liferime iredeem-Ml be mi 
ing, the Lords found no necęſſity uf i frere 

Serben of redemption in this caſe.” Herre r pect, 
70 Hon). 29. July 1629, Philiß . leſire 
A BOND, g granted for ſecurity of the be creditor Maſte 

| | payment, in caſe of failure, the debior Wl: gc; 

N Failure, giving the creditor chartef and faſine fe], or 
> vf ſome lands; in a procefs of malige; jj, 


<4 duties thereon, « againft the tenants," ike Lords found icated u 
Tnat firſt,” the purſuer behoved to dbtain declarator v 
on the failure, againſt! the principal debtur, becauſe the 


efenders could net know if the purſuer was pa 11 or un Jud 
the failure was incurred, bee. a a3 ee mit 
Misch. 1 The Maſt, | 
AFTER bettet or FRE Melia pray THI 
. _ culpam marith, the wife may imme . gh 
Dioeree. diately enter to the poſſeſſion; of Delifiey,, 6 

| ifere nt. lat without eee ly 170 

col. 6. Feb. 35796, ene, 1 ee 4 FOU 


DBECLINATOR 30% 


d. Bw a contract of wadſet, the wadſetter being mute 
he to accompt for the echeſee of the du - 

4. ves, more than (ſhould ſatisfy the an- Far- by 
walrent; the Lords, in a/proceſs of intromdfon.. 
„nails and duties, found the exception 

n, relevant, that the purſuer was ſatisfied of the ſum upon 
nt, il the wadſet by his initromiſfion; without ne ry Dirk 
on. Wl 25. July 1673, Murray. 

ck. IERITANCY; F # requires aul. see Tri- 
de. . EW Nees R112; it, | 


7 : * 


| ozctinsron 


EADULY feud, between a party 
and the inferior judge, was found Inimicttie ca- 
4 ood reaſon of advocation. Balf. e | | 
(AdvocationY 4. March, 1545, Meth : 
ren.—An inferior” jue decree, being reduced upon 
the head of iniquity, che party, at whoſe inſtance the 
reduction was obtained, was found thenceforth exemp- 
ted For the juriſdiĩction of that judge, in all other cauſes. 
'Balf. ( fdvocation) 6. Feb. 1567, Sheil. 

FOUND, chat if any Lord of Seffion, or other judge, 
ay to a party, or his procurator, 
te might have better libelled, or an- Partialcounſel. 
tered better to the libel, he, ns ſi 
ect, and partial in the cauſe, may be removed at the 
teſire of the party. Balf. (Fudge) I5; Feb. 1532, 
Maſter of Gleneairn.—Found, That if a party propone 
 declinator of the judge, as having given partial coun- 
|], or the like, and the judge, at the party's deſire, pur- 
des himſelf thereof, the cauſe cannot thereafter be advo- 
ated upon that ground. 'Balf. (Exception) 2. oy "TO 


# + 


* 
A CURATOR ad negotin,. cannot | , 
r judge in the 'minor's cauſe, altho” e bis g 
te minor have alſo curators ad item. minor's Cauſe.” 
Mait. 17. March 1 555, Leithington, 

THE Lords found the bailies of a2 nk giſtrates 
gh competent jud concernin 

dts due to the 12 Ford. ing in the nn 
ju ? 1706, Town of bar. e 
Nan that ſome of 1 Lords of Seſſion * 
1. J. 


$98 DEC LIN AT, OR. 

1 ſcchoſe arbiters in a cauſe: may, never 
Arbiter i in 7 theleſa, ifit; and) vote wich «he, 2 
Nions upon the Lords in the execution; of; the, decree> 
decres- arbitral. arbitral. Goly; Arg, 5 9 ; — 
| thie. Found, that;a Lord: of, 


7 


ho drew up a contract, might be decline d 
cauſe Was intented upon the! T 26. "Jul 
0s: Clerkington, 14 ri j 
IN. a queſtion, Whether one . che Lords migbt be 
declined in a cauſe, where one 17 
Degree of rela- parties had married his njece ? 
tion 2 fo, Lords found 2 declin- 
found a techs: ed in any Goes i mediately 
nator. by his niece, but not r. 
cCWoncerns, that were not derived from | 
her. Fount, 31. Jan. 1 712, Calder. Found, That by at Wl g 
13. parl. 1681, the degrees of affinity reach only to 
father, ſon and brother, and not tofnephewy brother“ 
don, &c. ſeeing, properly, thoſe: in chat; degree, am 
either conſanguineans, or abſolute. ſtrangers · A bro 
ther-in-law's'ton, by my ſiſter, is not ni but ron 
ſanguinens to me; and: a brother: in - laws: ſon; by ano 
ther wife than my ſiſter, is not a inis to me, but an 
abſolute ſtranger, ſeeing;  affenitatis: nulla a gitas. 


# : 
177 


was pled, That by the ſaid act, the affinity ;of beer 2a 
levir, gener, father, brother, and ſon- in- law, was onh n 
meaned; which ariſes Hons a conjunction with 4000 ſtain 
ſanguinean, and not of the affinity; of vitrien,, priviewl © t. 
aus, &c. ſtep- father, ftep-ſon, &c. But this point we inſtri 
not determined. Harc. ( Declinatort) March 1692 


Maxwel where it was alſo debated, If a. Judge migh 
be as well declined upon; his wife's accounty as upon ki 
own, — The Lords repelled this declinator” againlt Lon 
Harcarſe, That Sir William Binning, the purſuer, vf 
brother-in-law to my Lord, by: marrying. his lach 
ſiſter, and was alſo uncle · in aπ] to my Lord's. * 
who was then deceaſed, but had left a child of the m 
riage behind her ; that relation being only:eftnites o 
nitatis, which the act of parliament extends not to, . 
the like declinator, in another caſe, againſt Lord. 
carſe, That Hugh Wallace and. he- had married 
ſiſters; was reje ed, the bdy being dead. 7 IE (7 
| bation) ) Dec. 1687. i rf n ve 41 0 
IA 144 „ 


} 


DECREE.' DECREE-ARBITRAL. 39 


ALTHO? a procurator fiſcal, decerned. executor, ug | 
ratione_ offi z\yet, where be did nat 
ſurrogate one in his place, the. action 2 what. cauſes 
was advocated; berauſe the judge was may relations 
his kinſman. Spot. (Adv ocatso 2 8. 5 e 5 
July 1629 Boyle. Aud this, tho! the 1 May 
procurator was to reap no advantage . but coly | 
the neareſt of kin. Dur. 8. Jan. 1629, inter cofd.m 
be lu 2 proceſs. againft a burgh,. concerning a contract 
we made with them, 4 declinator having been given in a- 
he I gainſt one of the Lords, as; being uncle te hit n 
lin- was town- treaſurer at! maling the contratt, tho now 
rely WI #1125; the Lords rejected the e ount. 2% 
nat July 171 1, Paterſon. 3 
ton IN a proceſt, 


2 the. paſſive. ti it was chjete 


aa ginſt rhe nd bf debt, Fhat ijt 13 
to vas a decree in abſence, , bolding the If ſentence, 
ger: 4eceaſed as confeſt, obtained before pronounced by a 


abe pur ſuer's uncle as edge and that Cots: be in- 
bro: the act, 1 3. park. 689; Frovides not triaſſcallynullo 
r enly that judges, in und gf re e. 

ano; ktiod del de oy but thar{they ſhall not ſit or vote in 
x be cauſe of their near relation; and tho“, upon a 
principle of equity, ſuch decrees may ſtand to ſupport 
egal diligence- deduced upon them, where the claim 
can other lg be iuſtructed, there is no equity to ſu- 
ſain them as an inſtruction o debt ; the Lords ſuſtain- 
ed the objection, and found the debt muſt be otherwiſe 
nſtruted, ' thaw by holding the deceaſed 2s Salat. 
* 21. n. 16095 W N 9 71 76 


»' E 85 n * 2 TEEN 


Warn a e is ex furl 3 no ctiecl | 

de ſuſtained againſt it, but by way of reduction 
® ſuſpenſion,” fem. Dec. p. Mat Anderſon,” 1 
743. 12 * 135 Dune © Ty 15 Wit Hi * Y -- 
; 3 HY ITE}. 11 e 33 


0 beeRpBARPirRAI. 
1 THE preſumptive; falinood upon » cenifetion, Jn in an 
1 en is pay! abe to ſet a 8 deer 


ab 


foo DEFORCEMEN:T. : 


arbitral, founded on the writs ſtruck at by the vert. 
cation. a vol. I. P. at. Creditors of Oper com- il © 
8 V. l... „ as 
ECREE-arbirral, on à ſubmiſſion; impowering ec 
two arbiters, and in caſe of diſſerence, one with an o- Bl ” 
verſman, named in the Nag to determine oi 
accompta, which a certain 2 ſon was 3 to fo of 
amine, and make remarks upon, being. proggueced 
the overſman and one arbiter, Was uſtained ;' tho 7 Wa 
was objected, It did not bear the arbiters/had differed, Ml 
nor had the overſman heard the remarks; not heard il *** 
one of the parties. Fale. vol. t r 
30. "OP 1745. At. I} 450 2 e 271 


17 


DEFORCEMENT. | 1 


1g #iEL00 9950 2 (47 1 


135 


121 


— 4 NENANTS, tn defored the 44 
- „ |. Lord's; officer, „ oY : 

| deforcement.. .: ſorfeit 8 * and. ſe: all: their l a 
| „ moveable gdods. wi ir - maſter's i 
juriſdiion ; and this penalty was. fo to tale place 


with reſpg& to free tenants-and;feners, bath of hn, 


« th 

e Sinc. 19, Dee. 14 ll. © 
A LIBEL of deforeement ha aged 1041 pg ASI ad 

| tenant, againſt whom it was, raiſed, Wa 

W hea alledged, That he had made payment : 15 

the pro- of the debt upon which the letter = 

= of deforce- were raiſed; which was admitted to elde 
ment. his prohation. Mait; 1d. Feb 1561, we 
Abbot of Kilwinning. Fond, that an e 


execution of poinding may be 8 N t hazard of 17 
deforcement, either by a party pret g to have A 


right to the goods, and offering to 0 wick 3 1 1b 
or by a maſter for his hypothec, if ſecurity. is for fen pirat 
him for his rent; but that theſe -alledgeances * be doubt 
propone d at the time of ſtopping. the /poinding, other, f - 
| Wiſe they will not defend againſt the deforcement, tho' _ 
offered to be proved _ that proceſs. Dur. 1. Feb. ale 0 
1628} Halkettoh. Found, chat a meſſenger 3 ry. e 
fully be deforced in the 1 of poinding 2 2 45 
in a ſhop "when He had Hot his blizon ax the time, th 725 


he was kn wa in the place. I 


ELI N 1. 40 


March 1685, Horſe. The Lords that à meſs, 
enger was not bound to ſhnow his blazon in apprehend- ; 
ing a man for debt; till he apprehended him, and touch-, 
ed him with the wand of peace; and therefore the o- 
miſſion. of that was found to be n excuſe of a deforce- 
ment, 3 Wy ſhow:the. 3 were to diſ- 
cover himſelf 0 = meſſen 1 ve opportunity 
to the rebel ti run 27 fone Soo tae 
vas not bound toi give the caption out bf his hand, lied 


EF 3 5 e in 
- if 4 
* 
+ 
: 


3 180 4 kik nt 514.4 34 7 MA iE 12 114 
MTN = declaratory; LRN pf oth 
5 parl. 1594, declaring, That mur Faris, > 
ah 60 derers of tihein parents and their . 05 1 242794! Un 
e ſterity in linea rocfa, mall be diſinherited, and the 
© heritage ſhall | pertain'to the nent calateral Aae 
*.eſt of bloogl,?” it. was objected for the criminal's real 


» (creditors: and: his ſon, That the libel is not relevant, be- 

Au- nauſe, by the ſtatute, it is expreſaly required, 4 1555 
„(be eriminai, be convict. by an inqueſt,” which ie nat; 
vr cannot be dene, he being fugitate for got-compear= 


fa, WY e the Lords found the ſtatute to be ricti juris, and 
9 ſuſaine d, the objection... Mops Goff. 35 N 16% . 


iphant., „ „ Aal, r e £11545 aa tygoth 
* Rhea exception of | perjury does not . Oat 
$61 de tue debt, but: only founds a cri- ve. 107 
2 nina ſuit., Fount, 12. Nov. 169% b 12% ar 


leaman. To i ier : 10 $5391 54 
IN a. 5 a decree, olftained at the inftuace 
f a procurator-Hſgal Apr Niet, npt ee 
Vibſtanding . of 4 difelamation by a Is what caſes 
Mmvate party z, the. Lords made no may A protur g. 
daubt, but that a, procurator : ſiſeal may. tore fſcal ſue, 
ſue ad vindictam publicami and were without.': bn 
dear there is no parallel between the .cour/e» of the | 
* of a procurator-fiſcal, of a comil> {Private Party. 
ay court, ſuing, for ſoandal, and f, ns PP 
a , rocurator-filal foing for a- breach ef the peace. i that 
Fru . ablrad1y- r AE is rot a good ph 
L 13 


12. DEH N END 
wn ge pe 
ing he ma ies. 

the hob” they Sand, That ds aa, but à drunken 


ſquabble, in which the public is very little concerned, 
and that it was officious, in the procurator-fiſcal, to in- 


tent a; proceſs, in ſuch. a caſe, and therefore; fi ing 
the letters \/impliciter. ."'25; "Joy. 1738, Gum, dut 
A. SREVANE. of. the [cuſtorr-board: bein being-avenſed w Me 
L. ing” Jane Th 
Sendai. VIII. his health, for which he . to 
c 0 "ned out of bis office by 'ehe-acdbmiths dor 
ners, and he thereon raiſing an action * ſcandat the 
the party who. had informed the ſaid com ;, and ia 
the commiſſaries Having granted him a diligence to cite il is ! 
them as witneſſes; the Lords, in an adyecation, conſi-W vid 
dered, That a ſcandal imphied' a pub + nl il the 
ſpreading of the fame; and that the-infoming the com- inn 
ue of the euſtoms of the imiſbetiayiouFof dne of Wl fict 
their ſervants, could hot malte u ee in @ ſeutidal, kw 
andtherefore remitted the cauſe back rothe conimilſerie, Wl this 
4s the moſt proper and competent judges to ſuch 30M Lor 
ons, but with this expreſs „ und jaſtructzon, I M 
That private informations given, were net telt vatt toll GC 
5 23 a proceſs of 'ſeandal and allo," EA 1 ber u oth 
a ought to be ſpecial as to | Balf 
which. was not the'caſs here. Ford. Hoy Det 150, 
FounteT. 2 1709 Watkins, —The: abe of 5 
dinburgh Evening Courant, in the yet pe 
mob that happened at che Welt Kirk, ſetiling a bavi 
miniſter in that pariſh,” tho* they lep Tubes bon Ho 
truth, yet dreſſed up the ſtory" FL — — in $t 
vantageous to ſome of the ma and 
who were upon the ſpot che oy; for 
nuating ſeveral ſharp FefloRions ainſt them; among The 
others, ſeveral queries were udjeted, ſuch 4% it cauſe 
ee ſubmitted to the judgment of mankind, If thets" _ 


« much more order; 2 arid diſcretion, © 
4 by. thoſe who toit upon thetm to compoſe the t 
| cc than even by the mob itſelf. And it may be ja 
4% queried, Whether the ordering out the eit 
4 without the bounds of the city, to ac & part in tb 
« affair, and whether impriſoning Fleveker the beat 
1 . Whether ud town: — firing, l 


we in 


© 


e EHT 


ſwords „taking 


DELINQUENCY. 493 
« ing and wounding ſo many perſons, without reading 
« 5 — on the, law directs, 22 — 


6 ind And whether the taih of the 
« ing Mr MeVicar's children and ſervant, was not a 
« matiifeſt iet, if not homefurken ? This matter” hat- 
e e the Lords in the ſhape of à re- 
duction of am ihferior' deeree; in Whith the news-wfiter 
had been fins in L.. 10 fterling, it was pled 

That news-\ invetetate euſtoth, ar | 
to pu —— — and 
domeſtic, whether honour or | 


the actors. Anſwer of ſcandal are pro 

in whatever ſhape they 4 tlie above 

is riot in the ſpirit of a. coal dus für : 
vident marks of rancopr =; and 21 . g 
the magiſtrates to have . Hap x 

injured, or thoſe employed by Ars to * 
fi& puni a tho _ lands, there ate 


aws in being, by be redreffed: For 
this reaſon It is, Hagen, verit as. 2 Mar-# bn eint. The 
op boo affoilzied. from the. ee, * wy . 
GRANTING. of donb dine es, 
died with confiſcation” of mo 72 . 
Ball. (Danblo. ee . n 
1105, the King. EW JEf.., 141 Ut 4\ 
"THE Lords refuled.to fuftain eb of Rong rator of 
a perſon -whq had [killed herſelf, ee 
er been furious ue months before, * e, 
, (Horning): — A man 
tirling, baving given a mortal 3 to another, 
and upon the fi their putfulng. him with drawn 
the water of Forth; an laving trowned; 
The Lords found,” That hie eſcheat dia not. fall, be- 
58 3 wh was. ud ee Wert: wir. Jan. 
I lo, ea : 7+ | 
THE tranſai theft, but not co 
Was not found to be theſt- bot. ace, | 
* vol, II. p. 56. Warrand, &c. 2. Ju- Later Alen 
nn 
A PERSON puniſhed! for” 2 riot . in the 
r nt, in, 6. Hants 2 Hg 75 poſſeſfon. Fac. 
vo 1. Hunter, 6. July 1757. N 
4 7 6 7. DELIVERY 


Ang t! the rim ne 


3 - #* 5 7 iS g + [1 3-4 5 * 15 7 
: ww 2 — — 4 3} 1. © 12 2 4 4 * 4 * 24 4. 4 
. * — 


2 FEA . 170 Ok * 4 5 144 11 10 bh 26 Mey. 2 

| 5 1 v #13018} 201 © 

1 2 315 * L N 235 Jet 4 
. . | & C4; Mite ab: 


1 bind n awe * 1 e he 
Id delivered for her uſe; and that "ag the cl 
Fray | "Fa vol, e 2 1 . De, 
\ DELIVERY. not. neceſſary xi, 
from: the dea | to; the ling Nase 8 . 
dales,: 22+ June 1a. 8 19 271483238 1£2419314 oy Lo 
4090 7510 t 16 0 10 8 Fus 12 — s gh 
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M.“ * we 4 
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* 
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15 
the 7725 of the l where ie 43 * Was 15 5 
2 a the 8 that he 09 upon 8 


ae Ae be nals KAY Ei chere 
a «PARTY, chat Was ON Werz of wil 


; It Shag Fb S fx. N bl x ; | 
EA a- 1 hn 72 7 Gs. 5 40 ivered: them in ſure 
_ way by force. f ich to 1 5 pa 9 the p 1 
Ry 7 only, aRiop, 9 7 8 
fender, who might ageig 1 a met, } 


livered them. Hd. 23,. 5 2 Buch 
2 of 1 fs aþ Re 

ne um, for, da! 
| 1 ney ' Hands, 0 ich ſhe 18 9 25 yh Cr 
tion, and gave up her magher?s 1 lage, the 
depoſitary having e th; 15 rece 1 bond 
on theſe terms, but, that thereafter be Was called before 


the magiſtrate of the Ras, by another man, and ſum· 
marily incarcerated, and forcęd to 9977 up phe: bond, 
on receipt, to that man who pretended, he Terk to 


or- 
ed 


ir, ARtete e could M lis liberty... The ww. $ 


- 
4 4 4 * "AF J 


* 


* 
 -2 


oy 
Oo 


=> 


ng 
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Ne 


dained him, either to ** up the bond to the purſu- 
er, ſhe renouneing as abo e, or elſe pay the ſums there 
in contained} nbi da nig reſerviug his recourſe a- 
gainſt the 5 who got it from him. N 7. Nov. 
16 , Braidyc wiſe 1 ert 1 $5 47 111 
gg merchans, having entruſted: two burke bal. 
ing of Spaniſh ſalt, with a at ithe 210 dd: 
Lewis, who gave: two receipts forithe ee of 42 
ſame; that; tu one of the — o depoſiti. 
bearing, That he fnould either deliver T beef 
the ſalt, or elſe the equal quantity and quality a en ith, 
when demande; and that n the * — — 
eciſely; That he ſhbuld keep there ment 
— as he llidihis um und diſpoſe of i ; as: they 
hould order; and they having, three years thereafter, 
required them td deliver bac the falt, hen the ptiec 
thereof was exceedingly riſen they having diſpoſed; n-: 
pon it, and oſſering mo pay them the current; rates that 
alt gavs When they received; ir: the Lords,. in & pro- 
of aſt chem, bund, That as'ts) the fal chntained 
in the fit ſt- where tho dkipper had power of dif- 
poll, he was Jiable: for the of the ſalt; ar the time 
; pat the time of hivmaking uſe oi /i, or 
＋ produce bf the hertinge that were icured with that 
falt, and gave the purſuers their election E ye 
three; and, ſor that firſt ticket, refuſed to find 
in the price that the: ſalt was giving the time of the re · 
quifition 7 but, 8 io the ſecond receipt, where there was 
a clear depoſiturs, and no power ven the ſuipper to 
2 therewith, (tho* he "it to be one of 
theſe things, 2 Airuand: ſervarb nam poſſont, aud that 
therefore, rather-deferyed thanks for dil} of it 
defore it ſhould periſh) the Lords found, That be havir 
kutromitted 0 diſpoſed of it. > own 
without any warrant or allowance from the owners, he 
muſt be liable for that price, which ſalt was giving as 
the time of the nog. Rank, * Forb. 19. Jan 
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DESUETUDE, 


=: t. 5 129 
Lab 40 1 


31 js nt 


bs E Tub 
1 gf} 1 11 44 (06/1 cus aps) 1768 

E at, 15 parl. r62r, 40481 playing Ae and 1 
dies, und not to be in 'defvetnge;; e, t Nov. 
1668, Park, —In 3 trial of a gift from the Hing t Mon- | 

creif of Reddie, giving him the betete preſence 
of one of the macers to the Court uf ; 
jected, That the gift was null by the 44. act, par]; 1435, 
diſcharging. offices to bei given out in fee und heritage, 
in any time coming. This was: found :ta be tender 
pom; for, on the one hand, to find the a& in deſuetude, 
Was! d e andi their niniſters to give a. 

way 5and dihzpidate 


all offices; vn the: te hand, t6 
find that act in vt —— would be to alarm the 
natipny und anhinge a alt the e newman gy which: had 


been peaceably enſoged time out of ind. Some were 
for making u diſtinctlon 'berweemthoſe e f 
Gonj-andrhis, which'was ofily Im 
_ this-was fill! '; for»the B 

iGordun, cd. had got heritable re 


nerd ieh Wore neither confi 
e - 8 po 1 abs Sven the old 
ones mi relled; and the n rþight be 
all cit rhe ä —— y the King's revoca tions 
minority; abſence by: \baniſkment,' and many other pre- 
tences. Therefore, to ſhum all theſe dlangers, the Lards ä 
fell upoim this le nt, That this Was not reels | E 
vable by way of exception, but only in a reduction by 
the' King's Advocate, authoriſed by e ſpacial BY for 
Warrant. Fount: 2. Feb; 1693, Kin 
a'declarator of 4 right of conſtabulary; lat: AT Inf thar 
of Krſuine 63, 27 inſt the town of | Montioſe, nwat Tut 
objected, That the faid right'of: conſfabulary Was nul, Kia 
by the 44 act, park. 145 5, declaring, That tis ofce, * 
ain time its come, ould be given m ſee and heritage. any 
It was anſwered, The act was gone gc anal fs 
which the Lords found, . K en | con 
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* queſtion abodt'the fetürh of a tocher, the wife 
having . he the year, and __ (&hburs of the 
next yy ; the Lor 44 erred the h to the toch · 
er, and found, 185 this caſe, dies cp us, habendus 


et pro completal' Stair, payers 25. Feb. 1680, Wadddel. 
wt CREDIT Shale | wired in the terms of the 
at of parliament, T6gt a it a ſoner/ and Hh: 
ring forborn t 8 dot magiſtrates} according 
to the act, Kept kept'in the eral che tenth day ; an 
then, no I alim Aer A ma e,; did ſet him at 
liberty ar 13 d'clock that” 197 ng, Thur in fuch 
favorable caſes, ef ceptus habeturipro complcto. ' The -* 


Lords re pelted, the bow rw asd found, That the 

days in the act of parliament termpus "contimudm, 

wo to be be 4 22 e x 3 Fae 5 

rare havin 

e Fee e e, os 9a: 120 
THE 1250 reduced a bond! bf non, ſerve d 

by minor, e his wanted but twelve 

bours of mech Dur. 26. June 1624, Druminond. 


; 21 3:33 KA 


; þ C3-3.3 334 
. 
nee preſtable hy Apf 
I VEN after the 30, 6. parl; 16317. wh, 
| an appriſer is only; liable to a- 1 bou 
compt for cual iatromiſſions, and not ; do diligence, 
for what he" might . have. intromitted 
with; for he ig nt bound, to intromit with any, more 
than he pleaſeg, or to do diligence. 1 Jan. 2 
Tutor te, THY ſüne ; 9 555 ef + 
Kincaid, | rich 211 71 C29) rl 
IF an adjudger Euter into the natural | gk 1 
any part of the lands, he 7 168 Led 
for the rent 1% -tenant3- and, {; 0.10 a. F rater 
compt and reckonin vg with the debtor, " the natural] 70 
he has no claim, tho his ſtocking 3 75 ſeſpan.._ © 
Prriſh, and he ibe a loſer on his poſſe . ., . -- 


lion. Dur. 46 Rs Dickie. ; 155 5 Na 


3 a 


_ — d 2 ——— —— — — — — 


? woyy Tenge among ee, ee 7 


_ ſatisfied; arid cbereaſter, 'for 1 years © 


_ cauſe he exeludes others; Which reaſon ceaſes a 
appriſing is farisfled. TO which;it was caſes th i 3 


others, till the event of compt and reckoning ! ſo Ut 
conform, ſeeing that * this decree, others, having real 


T , JN a compt and-reckoning again 


— 


ss  - DILIGENCE. 

AN er ſſeſſion, found D by a 

eng, be 

ta the poſs. his entry, but 15 oo, 4 

27 of mailli ow; a> Page x . Toy = 
and duties. altho' appriſers are 18 

for e at. Is, f yu 

parts of the lands only 2 f e l , and 

tor thole they never polſlſeds you yet, chat in {o\! 81 

der neared, to 3 1 Aeg do diligence. Oln 

tair, 4. Jann 662, Seat on. Kal 


8 Pp primo 0c0,. Was , 

ter 1 — "I Te ad F mam en is riſe 
r credjrors. _ recove 

N = be 72 e the e * 

compriſera. Dur. 11, Feb. 1636, Colqubagn, Stair 

285 July 4631, Murray.coAn àpprifer, iy | 

creditors in a competitign, and 4 5 

accountable according to 175 rent n 

miſfion,. but omiſlion, and 


lifts any part. Hexe it was argued, That 
during the legal, is accomptable for Foc, 


it is the appriſer's part, who knows When he in Fatisfied, f. 
to relinquiſh the on which * be ft by a 


it is ſtill truly becauſe he excludes others, that he bs K. net 
able, even after he is ſatisfied. Stair, 26, Jan. 1671, 


Caſſe. One appriſer, offering to prove another paid Im 
Within the leg en ſo far as 94 had taken a decree for 2 


maills and di inſt the tenants of the whole lands, 
aid had dude f. 1 and therefore, pught to;accompt 


ts; compeuring and competing on theſe rigbts, were 

e . ineminen. TIS Lords found the ſaid nh 
appriſer liable to compt according to that TE a ſee- 
ing others were excluded, unleſs he could inſtruct, That 

he did diligence 1 * the tenants, and could not re- .. . 
cover payment, Fount. Stair, Ge 1681, Muir. | 

an appriſer, at the WW, 

inſtance 


* 


inſtance of another, not within year 

and day, it was urged,” That the de- What ir fa fei. 
ſender having formerly excluded the ent diligence. 
purſuer in a competition, ou ht to have | 


that a horning and denunclation, with a caption never 


"BB <0 8. 5 85» To - 


waſte. Harc. Compriſing 20% eb, 16 3 Muir 
IN a declarator ©; expiration of the legal of an  apprif- 
ing, where the creditor bad been in 


. 


hing been interrupted in the poſſeſſi of poſſe; Nen. 
on, via facti vel jurts, by the debtor, 

vn ſufficient to liberate him from accom 
; and, that he was liable only for his 

, ions, until it Mould be made appear, that he was 
gain peaceably poſſeſſed. But this was only ſuſtained 
prejudice of the debtor who interrupted, there being 
o other creditors commpearing. Fount. Stair, 20. Jan. 
b8r, Burnet, © 

A TENANT who had a current rack, having, after 
compriſing, deſerted his poſſeſſion, 

was found, That the lyin Don "Tenant de ere 
tereof, ought not to pr 


= 


= 


oY | ebtor, but that the 8 bi 

oY | be comptable for the ſame, ſince . 

3. WF neither laboured nor ſet it, nor made iis 
1% Tr debtor to take care of it. Dur, ba Feb. 1039p 
paid M amilton. 885 | 

75 Y gence l by Agnes in . 


curity). 


ob An aff ignation in ſecurity, taken vy a creditor frond 
12 debtor to maills and duties, and in- 
That ed to the tenants,” was found not ' Not bound ts 


wblige the aſſignee to accompt for do diligence. 
le rents, unleis he had debarred the 


b, fan's book, bein gnation to ſome accompts 
iradeſman's books, being granted by him to his 
ao +" BG creditor 


DILIGENCE. * 


done moſt exact diligence for recovering the rents; and : 


put in execution, was not ſufficient ; the Lords found, 
The defender oughtt to have poinded, umleſs he can ſhow, 
that the ſame Would have endang red laying 1 land 


.ciſeffion ; che Lords found, That his: Interruption 


ng by the ren- 
ual intro» 


OE his "Ou 


F or his creditors from uplifting. Forb 27. June 


1 ieee 


ereditor for ſecurity, who ſuffered the accompts to pe- 
riſh by doing no diligence, and returned, after many 
years, upon the cedent's heir for his money; yet the 
Lords found him not accomptable for diligence, and that Wl © 
the debts periſhed to the cedent, Forb. 2 7. Fount. 28. F 
Dec. 1709, Smith. —It was found, That a perſon get- . 
ting a diſpoſition. to lands in truſt, in order 10 ſell the : 
_ ſame, and pay himſelf of what was reſting bim by the Wi 
granter, and not imramitting with the rents of, the lands 
or ſeveral years, was not liable for theſe rents, wnleſ 
it was inſtructed, - that he entered to the poſſeſſion. 


© * 


Bruce, 8. [une 1715, Anderſon. . 


A DISPOSITION to moveables, with ſymbolical poſ 


„ e being granted in ſecurity of of 1 
Partial intro- debt, and the creditor, intromitting Þ 
miſi on. with a. part only, the reſt remaining 


found liable only for his actual intromiſſions. Home, 


Feb. 1682, Home. An aſſiguation to à tack, in ſec -*" 
rity of a debt, eſtabliſhed by an infeſtment of anpul "> 
rent, was found not to make the aflignee, entering u Len 
poſſeſa, by virtue thereof, liable to intromit beyond hi why 
annualrent, or accomptable for. more. Forb. 22. J 1 
AN affignation being granted, with,abſolufe warra © 
dice, * in caſe payment was not o 

Clauſes infer- ** tained; the Lords found this ref b. 
ring obligation vant to aſſoilaie, pig. that the af - 
to do diligence. . had done no diligence to recover E bon p 
maent, becauſe they thought, that ſu 45 
a clauſe implied a neceſſity to do diligence, unlef i 5 
aſſignee would prove, that the debtor was inſoe z * 
when the aſſignation was granted; and find it re vain 
vant to the defender, That the debtor had then 2 4 
ble eſtate. Stair, J. Fount. 8. Feb. 1678, Erecu .: 
of Stewart. See Gilm. | Feb. 1664, Bruck, where "il /*> 


contrary ſeems to have been implied. 


- 
- 
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DILIGENCE. art 


* a * 


Dili] gence preſtable by Annualrents. | 
pee IN a e Sogn two 5 out of one 


5 might de Me e wh 0 Fear vile, uy, 12 . 
1 lands to be divided Po fan to the ws WINDS is e firſt 
5 innualf enter to have his choice, Stair, 15. Feb. 1662, 
72 Mowſwal — lr 2 ſimilar caſe, the firſt annualrenter 
= wa: allowed forty daysafter each term, to do diligence, 
'W after which it ſhould be lawful to the ſecond” antualren- 
eee to do diligence without reſpe& to the prior infeft- 
ment. Stag 261 July (ix 668,; * Ayton. lt being al- 
legged for a poſterior re rea] creditor, That the common 
debtor's reli, Who was preferred, ſaffered the ſaid 
common, debtor's heir to uplift the rents, ſo that hey 
annualrent 1 'did leut the rents when he 
came to poind Lords declared, That, in time com- 
ing, the lady eule be obliged to poind the tenants u- 
pon her deeres, -with ithin 1 Ja after the term at 
which the rent is ; payable, "after which time there ſhould 
be acceſs for, that other. creditor to poind the ground, 
without prejudice to the lady to poind for the bygones 
of her annualrent. Hane, F eb. 1687, Whittinghaw. 
AN annualrenter is not liable for dili ligence, further than' 
for payment of his annuatrents,” tho 
he exclude others. Stair, 26. Jan. 1671, Excluding Q- 
caſſe. A efeditor by an heritable 
bond and infeftment, having obtained 
a decree of maills and duties againſt the tenants, prefer- 
ring him to other competing creditors; the Lords found 
him accomptable for the rents due by theſe tenants, a- 
gainſt whom: -he obtained the decree but for his actual | 
intromiſſions only, after their removal. Forb. 21. Feb. 


115 Monerief .. e : [1 


A DONATAR of liferent efcheat, | who bad heed 
kcl-bond, de the gift to his own Jayment, was 
Mmz2 found. 


"> 


ES. fL'iG EN d 4 


found liable for no diligence, except in ſo far as he 2 


cluded others, or doho/e deſerted 3 © 
voluntary payment of the tenants, wi hom — 15 
made him not liable for ſubſequent terms. Stair, 1.0 7 
Jan. 1678, 'Crawford., The like; * 2 14. ak 57 
1680, inter eoſd.— nner of. ſin ge: eſch ab, being Wl g 
bound by back-bond to make forth: at was o. : 
ver payment of his. on debt to th "other ereditory 4, 
was found only accomptable for bis actnaf intromiſſion. e 
Fount. Hare. ( E/cheat heat) 18. Feb, 1686, Grange Dick 45 
Home. | Jan. 268 7, Hamilton. 15 0 1 *. 
ſion an e of ſederunt Potts. making de tars liable to 23. 
TRY 2211 7275 * yi 01 ga 
Vik gene ee, by Liferenters... 1 
IN a ſuit at a widow. lady? «  inſtan 10s, N againſt ber d. 16 
ceaſed huſband's repreſentatives, | for. mak 125 wr the "a ye 
ficiency of her conjundtefee ;. it was 25 Th at ſhe Wl ©: 
having poſſeſſed the conjunct-fee lands, eral years 4 
without making any legal intimation. to eg fender of BY K. 
the deficiency, the ſame ought to aſſoilsie him from al BW - ; 
bygones, he proving the ; conjunCt-fee' lands: ro ye 2 
been worth what they were given' 15 for at the marri- i. 
age, and it was. found ſufficient 10 im, . in time com | 11 
ing, to offer ſufficient tenants, 2 5 taking the Land u 5. 
the ſaid rental, and for whom he { 2 tioner. 1 
PRO 22. June 1666, Mikoun.. 1 25 == 
| IS tb 16 18 the 
Diligence preſtable by Executors.).) abl 
THE neareſt of Kin, confirming e e ee 15 
ſed's moveables, is not liable, tho” he knowin tl 
others ; for this debars no other Party | i Hig is dere, the 
as. they may confirm ad omiſſa. Dur. 4. Dec, 1625, 1 
Pool. Dur. 18. June 1629, Peebles.—A bern tar of | 
ing confirmed himſelf executor, qua neareſt of kin, ; 
_ negleRting a ſiſter of equal degree, and having, er Li Di 
poſito, omitted ſeveral articles out of the in ventary, the = 
Lords, in pazaii. of this' fraudulent; omiſlionz. Hecer Bl d 
ed the ſubjects omitted to belong ſolely. the ſiſter, = 
and found "that the brother had'forefeite ix intereſt in tho! 
the fame. * Fount. 16. Feb. 1703, "Robertfon.—A 


executor 


” #6 


DILIGENCE — arg 


executor obtainin decree, but doing no diligence, was 
found liable, TEE he would prove the debtor was in- 
ſolvent at the time of the deeree. Gosf. 14. Dec. 1675, 
Thomſon, , c. The Lords found an executrix liable 


for diligence and omiſſions, 'altho*, by the. teſtament, 
the leg; int 3, and others therein honoured, had power, 
in 2 7 1 "refuling, or delaying to implement the 
deceaſed's will, to Tue for, and affect the whole goods 
conveyed, to. ber; as effetuallyas if the ſame had been 
directly diſponed to themſelves. by the deceaſed. Forb. 
23: Joly, $709: Shank rem th man, peving KB. 4..fe- 
gacy of 1999 werke, out of the reſts due by his tenants, 
the executor. was found liable to have done diligence, a- 
gainſt the, tenants, within the year, when the hypo- 
mee remained upon their goods, Stair, 21. Jan. 
1673, Forbes, —An executor was not allowed to exhauſt 
the teſtament, by at, heritable debt paid by him, with- 
out diſtreſs, ſceing he had omitted to do diligence a- 
gainſt the heir for his relief, but behoved to take this 
Fr ieable debt in his own hand. Fount. 26. Dec. 1704, 
Robertſon.— The Lords fond executor-creditors bound 
to do diligence for the whole inventory, juſt as any other 
executor, aud that not only for the payment of their 
own debt, but that the ſurplus may be made forthco- 
ming to the reſt, of ſhe deceaſed's creditors, and others 
having intereſt., Gilm. June Dirl. Newb. 27. July _ 
1656, Craig. Fount. 7. Feb. 1679, Pearſon.—Exe- 
cutor · creditors having given up inventory, far exceeding. 
their own debt, and being confirmed, were found not li- 
able to the ſurplus of the inventory not intromitted with, 
or to ſhew diligence againſt the debtors, but only ced-re 
aclione m to another creditor, or neareſt of kin; and this 
the Lords declared they would make a practice in all 
time coming. Gosf. 18. July 1671, Harlaw.. See act 


ol ſederunt 14. Nov. 1679. 


Diligence preſtable by Tutors and Curators. 
THE Lords found a tutor liable in omiſſions, and for 
the whole duties of the lands where: \ 
a the minor's ſatker died inſeft, al- Muſt do dili- 
to" he never intromitted therewith, , gence. 


ad e the minor 


m. 3. himſelf] | | 


__ annualrents un. 


1 IG: EN i: E. 
Himſelf was not infeft, ſince that was anne 


Ars 


Hult. Dur. 26. Jan. 1628, Commiſfary of 
A tutor, not doing diligence for bonds left in the 2 
ceaſed'i after. 0, which were granted to the gr And 
AO and: were never confirmed by the 'pupiFs fa 
was found liable, only the pupi Were fett fou 
düged to do diligence, that it might be known whe. 
ther the debtors were /o/nindo, Goof. 175: Feb: 1670, 
Balfour, Found, that tutors were liable to do dui 
for all bonds and tickers, whether contained in tlie in 
ventory of the deceaſed's teſtament or not; ad alſo for all 
accompts in the ectifed's compt- book, tho*Hot contain- 
ed in the invent! of his teſtament, being contraged 
within three —4 of his deceaſe ;, and as te other ac+ 
compts preceding theſe three years, before anfwer; or- 
gained the purſuer to condeſcend what f the debtors, 
therein contained, were alive within year 5 7 hea 
ter the tutors accepting of. the office; 1 
have done diligence, and referred the; ese to 0 
n rere ib 88 col | 
ubie of a Sri he; to a 
Y nor — whereon à tutor could 
Bound to ſue ſeek to be exonered from not having 
dubjous claims. done diligence, in order to aſcertain the 
_ ſame. Fount. 17. Feb: £702; Elphing: 
ſton, —A father having given up, in the invetttory ef 
debts due to him, a ſum promiſed'by bis wife's brother, 
over and above the tocher ; in a Nie; at the inſtance 
ef his daughter againſt her curator, Tool ſuffering this 


ebt to periſh, but no other writ appearing for it, ex · 
cept the inventory z the Lords aſlo ollzied the curator. 


Fonnt. 14. Dec. 1710, Smith. - © WAR werde 


A TUTOR was found liable for an ent of the 

poupil's money run om unupliſted during 

Liable for his office; - and wits refiſed liberty to 

_ diſchargehimſelf for what yet 'reſted 

uplifted. in the hands of reſpunſul debtors : but 

the Lords ordained the minor to fur- 

niſh him with the bonds for procuring payment of the 

—— aunualrenta. Forb. Ix. Jane. 170% Rid- 
A 

* the pupils Cebtors be en aue, 


n 


* 


28 


A 18833 


8 


ES EI FAA 18 TSS Fe aF 


DI. IG 21 ck. 


diligence ; but if a debtor or his cautio- 
ner be pergent 4 tn age, the tutor Wen 


is bound to do al diligenee for 'uplift= deny Len | 


ing the ſums, unleſs the debtor become 


entirely. bankrupt 
foreſee, in. "which caſe he is not ligble, | Stair, 9 


166 7, Ste ven. In a nomination of tutors, the. far 9: Jul 
owns,” ate ! 
n eral* years 


mong others, pitched upon 4 debtor of his 
mis tutor | pond ly troky, 171 

management of? rae) A 5 int the 
c- tutor for Nene, a this ett me Tt Fea that 
co-tutors are not liable. for e mother s debts, but only 
for adminiſtration of their ;/ and ſuſſa ined the de 
fence, That the tutor was held ſolvent. till be broke of 


I Fount. 7:July, Dalr. . 26. Noy. 1699, M*Mur-- 3 


124 Cog Ip ir in: A5 81 e EAT A. 
A TUTOR wan gt found. Jable.to. pay a debt due 


to his pupil, which had been loſt by 2 was 0 
bankrupt. debtor, during his manage: Cu incum 

ment, tho! he had done no ſort of Fr proba "oo 
lgence againſt the Gebtor, 2 horks N . 

ing, caption, or: compriſing. Die | 
ſpace of three years, Airy it was edged; that the debe, 
or was at the time; in ſuch /circumſtances,, that moneꝝ 


might ha ve been recovered by virtue of ſuck dini ence, - 
Dur, 2. July 1628; Hanuen.— The like, Had. G. Feb. 
1623, EIS be tutor s cautioners þeivg. ſued for 


the tutor's omiſſions, i in not doing diligence. againſt ſome 
of the pupil's debtors and an anfwer being made, That 


be was ſtoppedl by the furceaſe nden Nov. 1 68, | 


and died ſhortly. thereafter. beſides, that many * th 
debtors were: inſolvent, ſo that it was caſtin 
money to ſue ems the Lords thought it 100 f 1148 ta 
require diligeyce- af the! tutors in this gircumſtantiate 
ale, and therefore allowed;them to proye) that theſe 
2 were then habit and Ie; e Tae 

16. Jan. 1696, Irvine. 

4 CURATOR continuing to intro», | Contivatty 
mit after expiring of the Cyrator l 6 pron 
only liable for his actual ns, ter *. ex iry 
62 80 t Nor or 1 i LW — x 

tair, 18. Nov, 1671, p 
' ee TUTOR | 


_ 4d; 


the-totor cal have no ' occaſion 6 dof VISTA 
1. 4 debtor: 


fildenty, which the tutor cou not 


26 W r 


« 


only verbally ac 4 friend v and che witnelſex having de- 


able in diligence; Where the mandate reqn 
as a factory, or the like; but a. power to reeeive mo- 


416 .. DILLGENCE, 
A TUTOR is hound to do dili ccording w 
155 X N 4. pot 8 eh e ce if 
1 at s fu f is, lan m Tile; i 
vientdiligence? goods, ind; if, IS, Fi reſt; and 
in ſa dium, do ule, perſpnal « 

eution,, . Stair, 9. July. laid er Lars 


_ jadgi he cbs be ate for a debt due. dc Ins pupil, 
15 mag 2 5 4 2 5 i 0 10 e. ae ; {bal - | 
move, were eqndeſcepded on wh Iglu have 
aſſected ;. ſor beſides Re. of aj ke i, 1 
it crumbles down and wy 1 * 3:1 2 Pres I Tp Wille. Foun, 1 
Weiber 1693. eee Ark 24, 1e N 10! 10. „erte 
| 555 AI 
Diligence preſta preſtable by 16 ang Man- 2 
i % 7% dators. £ 1 . e 7 9343! 151 
Mu 17 WW 11. 20 06; Fs, ai # pn 4 56101 201 who 
A rag ron is liable 20 do diligence, if the factory nd 
30777 | -ebfitain 4 fal zee ab Toiitaining ” ; 
In #485 ca 7s. any clauſe: obliging! hi dd dil FC 
| Gable to d di- genee. Stalr, 2 Jan. 1680; MBridie, to po 
. in e e factor named b che minded fa- good 
gs | ther, was found not liableifor antiual- cauſe 


rent of ods uplifted by bim, nlefs-iv-had h 
rent, or thit he had got annualrent. for I and ifo-wat 
Werd fre, in reſpect the factory did not obige bim to 
8 ingence, hör contamedu falury}. which 
rts diligence. Mare.  (Manoridy )3< 01 Maitchz1 693, 
Sutherland; A pa * g ſued by -an-tevivor far de- 
veral years inttomiſſion with' the — Ann fo 
which, he had no wrirten factory or- 


oned touchiag his partial intromifſion witti ſome of the 
„nich was urged as a general intromiſſion 10 

make him accountable for the w Hole this the Lorie 're- 
3 Fount. 8; Feb. 1751 — —— 
ome, March 1086, Opeenſherry- Mandatar are 
res diligence, 


ney, given to one 26 a friend, not a6 4 ſuctor, does 
not import diligence, bit only tat  he-ſhoukd+preſent 
his commiſſion and receive the ſnoney, Stale) *. 
17 16-72, Wenryſs. . h ine, eee 
N me and reckoning; at the inſtanceof: an be⸗ 


ritor 


would be ! aid. 


flor of a | ſequeſtered cs. aga it Fu 15 26d 


factor appointed. by the Lords, who, e, N 
during his factory, got a diſſ Aſpoltion n in 8 ines 8 
ruſt from the purſuer, and, by virtue Terdi. 4 


thereof, , had tran all his debts :, 110 
the Lords found the defender liable - accompt. at and 
tal, and not for his actual intro ons only, altho the 
prſver back 6 pro. eee. Forb. 18 18. July 
1710, Gi ts T3 
THE Lords reiulcd to exoner 2 8 of the. 
crown, rents, in anſwering, and being aan 
lable for the reſta due by the vaſſals hamber{, 
or tenants, b bis inſtruQting. diligence +; jhe crown... 
done for the lame, the treaſury 3975 Goals als; 02 
chequer not being, in uſe to reſts off the $/ of 
tis Majeſty's,chamberlains, ſheri Neyards or « Bail es, 
who are bound to fit their eques yearly in exchequer, 
and get letters of relief againſt the debtors, Ford, | 
27. July 1708, Douglas. 
FOUND, That a chamberlain or factor, is not bound | 
to poind tenants, iſ they hade ſufficient 4 
goods and corn to ſow and labour, be- What . 
cauſe, tak, dy, vinding, the ground ood: Sufficient 
1 1 e er 1517 
Sale een e . 
eien ULAR ine, 
Diügence of Truſtees, ” | 0 © 7 ſo called; 
A TRUSTEE found nor able to ditigence, the! tie 0 
poſſeſs, but only for his -aQbat intromiffion, being, by 4 
ob lig dts e e th rſler pets 
ſed, Stair, 18. Dec. 1666, Caſs.—A. perſon. 3 ned 
to a bond, With an ' obligation to do diligence agdinſt a 
debtor, between and a'tertain day, altho the deptor die 
tefore the day, yet. if he knew thereof, and ſuffered acne, 
wihec creditor, to compriſe, and himſelf. do no dili 
within year: and day thereafter the Lords fou ie . 
liable Fad the ver debt affign Ly for which he mould 
have done diligence: G 710. Jute wy Md 
—A merchant, with whom bills of TEC 
ndorſations were depdfited i in truſt, hav 
Pier ie Va POOR ccivivg Tan ha 


1676, Viſcopns 


=y 


7 
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he was to negotiate them for the truſter, upon gettin 
his allowance of neceſſary expences and deburſements; 
the Lords found him liable to erat diligence. | For 


MSS. 26. June 1714; Stark. 4 
A CAUTIONER, Serpent of an! aflignation, [bears by 
ing to be for relief of his own and another *s,cautionry, 5 
was not found obliged to do diligence' for the benefit of af 
the other cautioner, unleſs he was requ either to do 174 
diligence or to transfer. Stair, 18. Joly 1674; Watſon. ; 
TWO cautioners having paid the debt, ang an aſſg bor 
nation being taken in the name of one ef them, who rep 
ranted a back- bond to the other, e nümſelf to do 170 
igence apainſt the principal 'debtor” the ir common 


relief; in a fuit, upon the back · bond, it Wale Coſtained 
to the defender, That, at the date of the" { bond, the 
Prineipel debtor was habit _ bp ors ino wert: for i 
was ſound, That he ought, a Have taken ou 1 
caption, and arrempted an incarceration. Fou, 29. Nor, 


; I] $34 * 129891 434+, 
906 N A ee ern, A 
L u "lt no eee en We oY be 
gence. dimious * > | dif 
«a. K d es 8 We 1207 10 W256: ac 
n Ane having duden gerne at fed; "thn is 
5 who was his. 3 gettin g If, \ within 19. 
teen days, confirmed execute creditbr, this was found of 
nimious diligence, and the decrge-dative reduced at they an) 
inſtance of the 'deceaſed's ſon, with Lud Wo 
ther. creditors, he finding caution o epmpt : only the 154 
Lords declared, s thor hey they . would, 859575 alidera4ion a _, 
effeired of the defender”: 7 tige 22 hat preie tra 
5772 he ſhould have. We 225 e cha 
2225 * tio! 
A \ PERSON having a right, for the Te lier of hin ſue 
and others, who 20680 ** uy gown 0 pat 
Later decifons,” another. man, off 
; on. it againſt n * 6 Fel 
it for other debts of his own,, A d oc 
relief againſt his co-obligants, on 1200. 1. SE * gebe rec 
| whey 107 were Pound. Falc, vol. ard, en 
fen 


Ney. 1 #7 — 
Ke N, who. had "odertake n pre 6 10 f 
: 15 another Lat hos and Crna execuror 10 . my wa 
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ceaſed relation, having acted remiſaly, and the conſtitu- 
ent dying before any confirmation was taken out, where- 
by his relict, to whom he had made over his right, came 
to be excluded, the factor was found liable in damages 
to the reli, 5 Fac. .Col. vol. II. p. 3- Goldie, 4. Jan. 


1 


I j 4 F 7300 Tg rE OLE] 
NECOT TO RUM geftor, lending the perſon's money 
for whom he acts, upon inſufficient ſecurity, ' is hable in 
reparation. 'Fac. Col. vol. II. p. 33, Mable, 4. March 
1757. | 1 Ge # op 5 * ; 4 88 55 55 . 4 7 2 
inet factor loco tutorit, is liable for umiſſions, Fac. Col 
e . . 5. 47. Children of Lizars, 27. Nov, 186. 


, the 
dr if 4 BY e- 1 9 5 F , s 44 , * * ” $1 5 
, it {5:43 37 ©23 Hawks. i» OY i 4 1 $3.43 1 P 44 241 1 
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A DISCHARGE granted to a tütor, „ 

was found not to operate a total Diſebarge te 

4 liberation to the co: tutor, unleſs the one correus, 
F diſcharge had borne payment or ſatis- how far it opc. 
faction, but only in ſo far as it would rates in favor 

cut him off from relief, Stair, Gosf. of others, * 
19, Dec. 1668, Seaton. —The purſuer 2 
of a ſpulzie, diſcharging either the principal actor, or 
any of the 'accomplices, was found to liberate all the 
reſt, Baff. (Spul ie) 14. March-1533, Muir. 23. June 
1554, Kinfawns. — The like ; Colv. june 1583, Garne. 
-A man, from Whom goods were ſpulzied, having 
tranſacted generally with any of the parties, and diſ- 
charging him, was found ſufficient to take away the ac- 
tion in fotum, and relieve all the cerrei: but the pur» 
ſuer having diſcharged only one of them for his own 
part, it was found, That ſuch a diſcharge did not cut 
off the action àgainſt the other defenders. © Had. 23. 
Feb, 1609, M*Naught.—He: who/'tranſafted with one 
of the parties hom he ſued; for ſpulzie und ejection, 
receiving ſatisfaction, &c. was ſound to prejudge him- 
ſelf with reſpe& to his action againſt the reſt of the de- 
fenders ; but having diſcharged him without any ſatis- 
faction, and only becauſe he knew his innocence, this 
was found nat to eyacuate his action againſt the. reſt. 
Had. 27. July 1610, Aberzeldie. The Lords fopnd 
this exception relevant in a ſpulzie, That a difcharge 
| | was 
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was given to one of the parties, altho it was provide duc 
in che kranlöclien, 1 T kat it ſhould not prejudge the pur- par 
ſuer of his action againſt the remanent defenders, Hope, Wl fue: 
1 20, June ods, Dou wy gi perſon of quali- Bl mu 
_ ty's factor being by him e years | A and Wl the 
he the ri that he 1 00 pu ployed only as a factor un - Ha 
der the pr ncipal es, _— the. purſuct bad Wl clar 
mg: 1 muſt accreſce to liberate him; but not 
that Alea being without, any previous compt, and BY Jan 
5 Aledged! * purſuer to have been only given as 1 
perſonal compliment when he returned firſt from his i caſi 
travels, and therefore could never exoner the, ſub- Wl diſc 
factors, who had never yet compted, either to the prin- Ml bci 
cipal chamberlain or himſelf ; the Lords ordained hin WI Dur 
to compt. . Fount, 31. July 1688, Qieenſberry. 
A DISCHARGE granted to a cautioner, upon pay 
maent, was: not found com t to be 


95 Diſtharg led upon by the principal debtor, un- 

the debtor, 2 4 FG the cautioner did concur. Go, 
ferent from diſs 8. Stair, 13. July 1675, Scrimzeour. ] 
changing the Here the diſcharge was not abſolute of WW T. 
. \. the debt itſelf, but ſimply, of the cauti- f 
oner's. obligazion, being 0 foils iner 


perſonam Ad. juſſeris,”. wy 0 tein 

Us PART T, who had ſerved ſeveral N yh the bei 
mire, as their 'Fommiſlioner (ajche par 22, 

Clauſes import» liament, having wrote, to one. of the line 
tag a diſtharge., heritors, thus, I confeſa, Sir, Thad Wil bir 

„ 50. never, occaſian to do you any act of Wl beit 

4 kindneſs, but, I hope, I have ſerved the Hire faith- Wl "<< 

4 fully, and burdened them with no expences, and 1 i {1 
. fully diſcharge. you of any. expences: upon the ac- Wl —+ 
% count, of my repreſenting | the ſhire.“ The Lords dec. 


found, That this letter did import, a full diſcharge and eſta 
exoneration to the whole heritorg of the ſhire,.as wel aſt 
as to him to whom the letter was addreſſed, of all com- e 
miſſion · ſces, preceding the date of the, e Fork. ate 
18. K 1713, Burnet. tha = 
| | 
1 : for, 
60 DISCLAMATION. = 


A SUPERIOR, ſuing for produQion of the Jaſffre lum 
vidents and holdings, need not affirm him to hen \ 


D150 63830 8. 


| raſſal before production: bue me. valſal maſt Uther proc 
ed WI duce or eee - 1 * 3 that a 
"ny , who pretends to the uperie lands, arid 
e, der anorhies” th -his vaſſal, for- producing vis-holding, 
li. muſt firſt produce his own ſaſine of ioſe er — 
nd the defender be compelled either to pd duge dr 

n- Had. Dalaiel.— There can be no haturd of 4. 


ad clamation; where: te batch a ſingubar Judcefſor, 
San te. 


ut not formerly acknowledged by the Walla 
© FOUND, That the'vaſſal, who(s: Ma) er other 


nd WY jan. 1681, Queenſberry. 07 42992 & 


tir WY caſualty, had fallen in the ſuperior's hani, could: nt. 


1b. {I diſclaim him after the caſualty Had fallen; difclamation 
in- being introduced in favor of ſuperiors., Auchin. (Hoſſa!) 
um Dur, 2 er ay, March: wah, LJ 


1 # 
gr 126 ; 
* „ „ 14 
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. Dns Guss 10 i It 
Ie 1, 20 Yet fats; I art 1 1 tr 3 0 113L 
osh, | Ani firſts Diſcuſſon of Mi 05 
ur. | £ aner It Ar 1:30 Mere $ 112; Fl * ak 


of THE belt or ralleie bse be: fied till the heir-male 
ati» of blood be diſcuſſed, \'the oppo- | 
that there are lan 
to which 'the engt of ah. 
WP i a Ne buon ts 


SES hal or annual 
the WI beir-male may fi 155 
ar- 22. June 161, Dunbar 


nad chin. (er) 13. Feb. 1630 Creditors of Pair! 
raf beir of line, as creditor to the dedeaſed, may —— 


ih- '<Qly againſt the heir of conqueſt ore ViIded be Ho . 


ef renounce to be heir. Dix. 21. Jay 16305 Fairly 

ac- An apparent heir-male, paſling by * boy ome 

rds deceſſor, who had beet three 1 — ae : 
and eſtate without infeftment; and Te wing | hes — pu 
rel bitt infeſt; the Lords found; That he cannot be -ſne® 
m- pon the act of parliament #695," to pay the. immedi- 
rb. ue predeceflor! s debt, full altes + ie heir 10 line be ſirſt 


king a bond to himſelf, being in life, and ecor 
for, failing himſelf by el the 2 
contending, That the ſon, as- heir of proviſion to tha. 
lum, was liable to them at leaſt i valorem 3 the Lords 

Vol, I. N n | afſoilzied 


. 8 


(WIC EY 
the ine muſt be diſcuſſed defore ie ee edn. of. | 


4 


diſcuſſed, | Forb, 1 3. Tay 1712, Vint,—A father, ta- 
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aſoilzied the; defender, and 8 him not b the 
Feb, 1700, Wal page 1 5 
MIL 
Ne ges 720 


ein.. 6 eft in an N at his 
; 1 8 not. being of that eſtate that 
he can · have an heir, the paxty was found to, have ac- 
You e the bondrwas' heritable, 
if an "eas. Ed. . 
ferred, ar the deer, 


gainſt his executors, er ay Intromitters with 


lg for oor gras alan tin anker =_ 


ſed's 3 but not for the ee un or 3 


117. By 
tho” the bond; be Rat NM the Herkakle clauſe 
is underſtood to . in favor of the.creditor, and 
6 2 thonld not prejudge him. Hope, (Execator) 
N 1626, ans. Spor. ( Fs 1 * Dur. 24. Feb. 
—— » arnegie,— executor | upon 2 mi, 
| 2 of, ale, was found: liable to 225 the {4 lent 
the bergain ihed waloplewenited in audi finjbus cor 
traflus,: reſerving; ation ind the heir 13-8 
Stair, 1. July 1662, 82 . Try Te tp 
10 entail r. 
5 Ne have n intereſt, to plead the 24 


fer eft to pad N Nov. 1635 
g ſüed for pay 


Fravoſt of Stirling. 


ee © AN. keir-male. b. in 


. 4 * : F 4 
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ment of his predeceſſor's debt; the - 


. . T 


line, has not the Kart roy of 
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1 
5 


Lords found no proceſe, in regard, the Fa 42 ler. 


heir of line was not called, and 


had no .viſible Er which eras 


Bruce, 25- Jan. 1729; Allan 15420 eren 
IN a: . agairiſt an ei- maler N 
the lire, Kats -diſcuſt> PN 
the heir of line, unleſi he:/bhad's viſible” e, 4 
eſtate that could; E Sum. er 

| Feb. 1662, Floyd. een 
ONE r kimſelf and. his heire-ale 3 the 

heir-male was liable prime bee, 

and the heirs of line cum, l  : -. Where the 

Stair, 18. Feb. 1663, Blair. Lin a htir-mele is 


proceſs, apainſt an heir of entail, for * 


payment e eee ry. MINS 
defender pled, he could not be | 
liable till the heirs of line were firſt diſcuſſed. 2 
ed, No neceſſity of diſcuſſion, unleſs an r ſtate cup he 
condeſcended on to which the heirs of line may : ſucceed ö 
and here che heir of entail h exprefaly / 


relieve the heirs of line. The heirs of line are 
* gning u the tailzje, and it would be hard to make 
e defen 


ſubject. The "Lords nd the heirs of ling: ſufficiently 
diſcuſſed, by A A decree 
quhoun. r Joh £44216 MF ti 2 


Stair, 22. Nowe 1665 Scorl—In =thke .; 
caſe, it was not ſuſtained a0 a 
ſwer to the e* a 


"mule e . 
jed the anſwer, That the heir of . ny cafe, eue 
hovered . 4 


Fog +4 


bur with" 
al the predeceſſor a debts, and conſequently it. bound to 


pay the debt, while be is not! ſecure-ofithe 
. nem get a 


the fan ˙— 2 i 1 


Wale, defender, bal granted an” D 1 
v4 Nez ed A 9 


— 


f 


t 3 


8 might erave_adjudication for his relief, of ine right 3. 
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of line, to relie ve her of the very debt ſued on. Dar. 
165 June 1915, Wightman. ,- - 
.* THO%an heir of conqueſt, or tailiie; 200 firſt be dil. 
g cuſſed, with reſpect to debts afſectia 
Real harden the eonqueſt or tailzied lands; yei if 
Foilowiothe heir the debt exceed the worth thereof, 
2500 fecceeds to, che heir · general muſt firſt de diſcuſſed 
the 7 7 bur gro reliquo, before the other he bound 
deed?” do anſwer, Had, 18, June y - th King- 
it d nf 581 horn. Burdens lying upon tailzied 
lands, and bonds to infeft men in the property thereof, 
or arinnalrents forth thereof, dhould be borne by the heir 
of tailaie ſucceeding to theſe: lands. Had. 19+ hm 
2617, :Fairlie,—The Lords found an execution! pro 
againſt one Who was heir 'vf: conqueſt, without Aen. 
ing the heir of line, becauſe the contract, ſued on, was 


R Rr }  _ 


tlie heir: of line to the horn, is not a ſufficient diſcuſſion: 
but bis: right ought to be diſcuſſed by compriſing or ad- 
judicariony or his perſon by caption, he not: having re- 
. nounced to be heir. Dur. Spot. (Horning) 22, March 
17627, Edgar. A creditor having led an apprif x i 
Zalnſt che heir of line, and offer ing to diſpone the 
to the heir: of proviſion; this was nat found a ſufficient 
diſcuſſion to give him acceſs againſt the heirs of proviſion, 
Aince he did —— put the ſame to rn | Stalr, 29 
Jan. 1679, Forphi chen. 
AN heir of line having renounced, the Lordsfo 
274:{ 941 e DThat/the heir of railaie/tmight be Tre 
FA the heir vithout firſt adjudging the; dere 
l xther jaerms, and chat there was na need of 
diſe uh further diſcuffing:- only they-ordained 
641 renounceds the creditor to make aſſignation: of his 
right to ihe beir of tallaie, that he 


made touching the lande that belonged to the heir of hy 
conqueſt, Hope, (Heir) 23. June 1615, Gordon: {} 
2 DECEASED!'s: creditor. having diſeuſſed the heir» ho 
n . eneral to the length of r- ky 
'natiobliged to compriſe the- lands, th 

feed: a {fem but nay exe tinlif againſt the execu - * 
4. ſcufion. wa tors, or heir of taflzie of proviſion. te 
lad. Nov. 1608, -Home:—Purting = 

pr 

pu 


Ong to the W whereunto the heir HE IE 


Wc 4 


1 


D 18 $$T-O NR. 
might Rave ſacteeded.” Auth) (r) 25; 
A The like; Stuir, 22, June 1 
ford. The cotitrary” had been found. 
1622; Cowans' Dick 191 Der. 166, —] 
Lords found ĩt ner neceſſary to Uiſcals a pteſenr heir 


line before the* Hrir-imale, and of 'teilzts,* where! thy 

former heir of ce renounced; and af | w 

led Ay the'r ; anlefs'F6n 25 eſtate RS 
was" 'othified* bur of 


7 taco the agjr 


LY enn 1; een. 
With 37 8 Data: 47 


x" 4 ? Tx 


157% 


ji ff 


— 2 — 3 be- e 
onging to tho ſaid brother and there % bonds” yy 
afier, being; removed by ſentence: of : N be“ 
the Lords, and another neareſt in — 
blood put in His place, a ſiſter, e ag) Lame 
degree of relation to the deceaſed; Jaipg him, as intro- 
witter, for her half; the Lords found; Turar tts Idlot, 
principal excentor, Was liablez in t firſt place th th 
purſuer, and. that the defender could vnly be ſued er 
ri0 nomine, or 28 cautioner for-the exechtor and found, 
That he cannot be liable /utorio-noming; > now after he 
u exaucterated, umleſs he has the: idior's effefts) in his 
hands, nor ak cautioner;; dill. thec idive and his Preſent: 
wor be diſcuſſed. Forb. T4! Foun. 15. Wes mr I. 
Sinton,, S. 1 Vt . GEL Th 2. 17 * 
FOUND,:T cailticertvioyoommann aer, (een 
bur 1 


caution. they find to 2 
a eee f 


cannot he 


tirit diſcuſſed; dither. — the c 2 fachur, S0 
ſervator, if zhete be factors in the te 1. Ke. 
Netherlands,, or before the Lord i177 
ra Auch. ( Fadter). 43. Feb. 1636, Riets.=l þ 
ut againſt-a cautioner, for: a collector of a-town ſtent . 
the Lords ſuſtained the {Thar the principal va 
not called, tho” he wa known be banferupt, ſeeing; 


not conjunctly and 


dut there muſt be at leaſt a regiſtred horning- — 
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15 125 7775 & c. have beneficium- ordinis et aße. | 
| 13. Noy. 1677, Sandilands. 
"Tis Lords found, That a cautiuner in an inventare, | 
14 i taking burden upon him ſor the ap- 
: 11 75 utiongrs , prentice,, who was minor, bad not tie 
o Lane, not. : beneficiuy brdinit, in a ſuit for the pe- 
7272 ＋ nalty incurred, by hee, de. 
2 9 | (ering. hp 25 10 ſeryice, ang that | 
mi againſt, witho 
Ae u ing the 1 Forb. 1. Feb, 1708, Balfour. : 
—A cautioner, bein eee as Amer and full Jehtor, tho 
verally, was 2 rr 5 e the 
benefi we" \ diſcuſſion,” 'Gilm: | : July! 0 
orb. 18. June 171 37 Montgomer s Kira 
having granted an obligation to nary, pA ta 225 
the debtor pay, ar elſe to pay the debt himſelf; tho 
he wan found to be a cautioner, yet he was refu- 
ſed che heneſit of. diſcuſſion : only he Was allowed à di- 
ligeyperts call the debtor into the proceſs, in oaſe be 
had aby, deſences againſt the debt. aner Jan. 1693, 


Doul. . £5 181820 nnn LA 3 
HE Lords fonnd a dautio Ka L alpetiſion, only 
2 i Hal ſſuliaris ha — the rincipal 


cent innen in 3 — fo} far :difcuſſed} that 2 
a ſuſpenſion. 1/1)dferec of fuſpeuſion mas extratted a · 
ALA bras; Se! vit gainit him. 31 Fount. 37. Feb, 1502, 
Jlouton-—Pan the contrary was thereafter found, viz. 
at l gautioner in eee aſter the leiters are 
found: orderly proceeded; may be char e 
upon the bond of cautionry, * diſcuſſing the 
friacipal debtor; Dalra Forb. 27: Tune: 1774, Forbes. 
*A CREDITOR can have no action againR a'cautio- 
1341-7 e104) 1 nerima confirmed teſtament, till he dil 
What under- cuſs the-executors, and it is got ſoff- 
ſood. fufficiant cient diſcuſſion to put ibem to the horn; A 
ciſcuiſtan. be muſt alſo poind; and, failing move- 
| :\, ebles;* go on to 2 ppriſe, Dur. Had. 
12. Feb. 1623, Arnot, | The nber Hope (£xecuter) 
10. Dec. 1623,, Stewart. A decree againſt a prineipa, 
is no ſufficient diſcuſſion, ſo as to come at the eautioner, 


24. July 1662, Briſbane. He who has a degree against 
an. .cxecner, eee * by * * 
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needs no further 3 before — 1 recourſe to 


the cautioger. Ha 7 The 
cautioner for a meſſenger 4 100 ya, ay Eos arie, 
ſcuff 


after the meſſenger is di it was ef incy That 
the perſonal diſcuſſion, by a regiſtred horning, is not 
enough; the Lords ſound,” That the deſender, being 
cautioner, condeſcendin on goods of lands belonging co 
the meſſenger, and giving bis/oath of calumny en the 
condeſeendenee, the ner ought to diſcuſs ctheniſame 


or appr! % Hare. eb pognds 15. Jn: 
1635, Milne "3-250 3 q 


THE principal ator being abroad, this ease 
may be immediatly without ; 
ving the benefit of diſcuſſion; Fac. Later deciſſon, 
Col. vol. II, p. 110. Elams; 7. Dec. 17 %½. 

DISCU SSION « Fhoirnportioncrs. bee gen et p 
rata. „ ay YA 
If e debtor, who 605 the bone of den from may fs 
ed in the ſamit pres with the D tes Legal Dis 


WI ; e Fed gte 15 


8 


DIVISION 17-199" 1441 
CENTS TAK 3 v9 viteo30 
ET proces of Gen, 9 e dir. john 
. againſt Aliſon Callender,. the. Lords s 
bund. Tha. parcels of: land, ſurrounded; by a 
greater eſtate, 75 1 at a diſtance from ons another, 
but each parcel lying contigue, and not run · rig, did not 
fall under the act for dividing of; lands 1ying run-rige 
Tale. vol. "BF 21. Hs 74.4 how: 4 Y 901 
. * 4 4 „AO 


74 7 : 
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* 
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PROOF 1 was 1 ton PRE a gainſt og 2 a 
voree was ſued, of ber huſband's le lenaciny, tha“ ir 


was alledged be had expoſed her for money, or to the 


perſons with whom ſhe was accuſed, or had *explicitely 
conſented, but upon a ee of ee ſed 
indecencies towards her in public Co ang of maltreating, 


and then leaving her in-company, in 7 manner ac 


tended to I 121 Falc. vol. I. p- 88. McKenzie | 
28, Feb. 1745. 


DONATIO | 


1 +: 2 4 ; 70 ; * 4 1 2 
* ; — — # 


wes ED) Day . 
| Peedin con- eceaſed to his e, nid bea 
wrmplativn of That if he happen to die before bios 
_ death; tht grant» turn, ſhe ſhould do with" what be had 
er 1 . an mne pleaſed, was found” to be only 

Pe. dountio mortis cauſa, or legaey, which 
| - copld only affect dead's past. Stair; 
25. July £663, Naſmich. — a come ticdon among cre- 
ditors on an eſtate, the Lordy preferred a Hferent, grant. 
ed by a man to his ſpouſe, tho” it Was Act Tha it 
feemed to be only dowatho. mori cunſu, bebanſe it men- 
tioned in the narrative, Mat he Was abroad; and 
might die before he returned home, and o Was contems 
platioue mortii, and null, becaufé he returbed': But this 
the. Lords repelled. Fount. 16 Feb, 1686. Creditors 
of Connochie.—A gentleman going abroad, tailzied his 
eſtate to a couſin 15 and failing him to his b re pr 
ting, That he de to av Wo e Of his 
—. return, baten per 5 e e nfing with 
not delivery, & c. Lees his return, the bed fob! ſubititute 
wy deceaſed; and be himſelf retorning and |decta+ 
ereaſter, the fecond memter of the tailzie emer 
6d iy upon the Bid difpoſitions art aperber coufin 
raiſing a reduction of the' diſpoſition, av a Amati, mortir 
cauſa, it was foimd, That 2 failzie was 21 7 obligato- 
ry, and, that it did not become yoid by the return of 
the granter, xe. Fbunt. 1. Feb. 1699, LLeflic, Kc. 
en, being re by a ONE to his brother, con» 
_ * to certain goods, 
Bond payable” w 5 S be, 11 ſhould me be 
after death, in delivered ot $5 Ne 
eaſt the gr. aufer Pr %. ang 5 and ſhe d 
die e married, aſt 11 the Jeceale of 
of his body.” affignes King, for delivery of the 
' gvods, this was found og to he a 
tio mortif 40. and therefore, nt revo ked role N the | il. 
pPoner's Rring ſeven years thereafter, 
1626, Traquair, &c.—A bond, granted 1 95 2 niece, * 8 
able e after the PETIT: in cafe he left no heirs of 


> 
93 
= 4 
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' DONATIO MORTIS causa. 42 
his own body, delivered in liege pouſtie, was found not 


revocable, not being donatio moriis cauſa, Stair, 8g Dec. 
1075, Thomſons.— One having; diſponed, “the whole 
« {ums and goods he ſhould have at his death to his bro- 
« ther, if he ſurvive him, and the diſponer have no 
« children. of his own?” this was not found reyocablg: 
2s a donatio mortis — 8 Stair, 10. Jan. 1679, Grant. 
A CONTRACT, between a father and his 7 
wherein he was provided to 300 
merks, to be paid out of the readieſt 
goods and gear pertaining to his — minis, in place 
ter at her deceaſe, and which he ac- f a/- -galprovi- 
cepted in full ſatisfaction of all that os. Ants 
might then fall to him, was found a 
lnatig mortis cauſa, and alterable by the daughter a 4 
peaſure, in reſpect the father had no a claini 


interpreted, to 


bond to compt and pay to the cedent, 
preſi, no place 


For voidance, as 


was found to be no donatio Mortis c 

„ nor revocable, by a poſterior aſſig · 
nation, granted abroad, the cedent na- 
ver having returned home. Dur. canſa- 

15. Feb. 1637, Lauder. man who: 4 * 


he wife's death, bot with a faculty tothe wiſe, to alter 


cordingly revoked it by a writ under her hand, and 
given it to others, but without expreſſing any particu» 


und, That the granter 


_ not ſuſtain ber . ane 22. Jan. 1799, 
ur. 2 j x0 $1 0 

A BOND. being gra arited by © kd; 

02 lawyer, bearin i That it was for 

ans taken by Am in his affairs, and 

Xcauſe he nad N ye charges 


fer an onerou 
Cc . . 


in 


Proviſio . 


againſt his ee, one” and therefore the contract was 
of the erh of a eee 


ceſſſon. Dur. 18. March 1636, Bells. 
AN aſſignation being Gmphy: 2 _ without a- 
ry clog, but the aſſignee granting back- (n: 


"Condition of 
a his coming home from abroad, ” vidance ex» 


donatio : I 


had conſiderable means with Lis wife, i at. diben.. | | 
eſire, granted bond to her ſiſter, for a ſum payable at 
er revoke, in caſe of ingratitude, &. and ſhe having | 
ar act of ingratitude mo 2 her to alter; the Lords 


condeſcend on, and prove 
me act of in ratitude, or provocation, other wic they 


* Bind grantel | 


© in doing thereof, and therefore binding him to pay th 


430 DONATION, Ke. DOVECOT. 


ſaid lawyer # ſuni, at the term after the grantter's own 


deceaſe, if before his ſaid deceaſe, he did no other deed 

Pry to the ſaid bond, and alſo, if he died, hay- 
ing no heirs-male of his own body tliis bond was ; found 
not to be donatio morths'cauſa, being granted for one- 


rous cauſes, and ſo not revocable nor u 9 Dur, tent 
2, March 1624, Curriehill. | 22. 
A MISSIVE, of the following = «1; e you thar 
£ w dec N 3 and ſeal, wich p- 
ar ciſſomn. aſter death, 
| MLS. 4 found: 2 Me 4 Ae, mortit 
. Hohe; P. 358. Whyreford, Nov. * 1742 
E 
| MONEY. tiven to a lady, a 1 
of tacks, was fbund, after the huſband's:death, to n! 
| belong to ber, as donations unrevoked, | r vol, I 447 
P. w Dogs Jan: 25. . 
Dovecot. T1 
- DECREE being obtained/far Ai, a dr "is 
cot upon a new foundation, becanſe the builder fert 
had not ten chalders of victual, conform to the att oy te 
parliament ; the Lords found, That the party was no 0 n 
| obliged to demoliſh the dove cot, om the houſe migh Jan. 
de employed to ſome other uſe, but decerned the de-. f 
fender to build up the head of the doyecot, ſp as dove | 
could not enter, and continue ft ſo, till be aecquired in fami 
_ eſtate conform to the act of parliament, Here the dove 2 
houſe did not conſiſt of z few holes, which are uſual v. ped 
pon the top of another honſe, | bat. comained five or iy © i 
hundred holes. Hare. (Derrees) Nov. 4. Dur June 
hy act 19. par 161.7, it: is ordained, 4 That none r 
« thereafter ſhall have the privilege to build a. dove. gel 
« cot, unleſs he has ten chaldert of vidual.” Bui poll; 
one purcha chaſe land; with a dovecot, ana, _ ng eſe 


had the privilege of a dovecot, he ma 
privilege, > tho he be not poſſeſſed a 


' EDINBURGH. EJECTION. &—&— 431 


viual. Ang it was found, That if there was a dovecot, 
at the time of the . the purchaſer may repair, 
or rebuild it ypon the ſame foundation, but with no more 
dovecot holes than the former had; but if it was-ruin- 
ous, at the . the purchaſc he cannot rebuild it, | 
19. Jan. 1731, Kinloch. 
A PERSON havin ing wore than en chalders of yearly 
rent, is not reſtrained by.a& 19. park | 
22, James VI. from erecting more 2270 deciſion, ; 
than one dovecot. Fac. Col. 1 4, EY e 


5. 41+ Brodie, 3. Joly 1752. 4 $3 
EDINBURGH. 


FDINBURGH is only communis patria, to thoſe Who 
are ond ee, n 70. C For 


July 1743. '; 
THE act 1698, regulati the manner of bull 
in Edinburgh, is ſtil in force... Fate ech vol. II. P 


447. We 9k n 5 r angie 


A 


EJECTION. 


THE entry N vacudin po onen, : 
without violence, and finding no | Entry in Vacue 
interruption, may be ſuſfained to in- am poſſeſſio- 
fer the defender s intruſion to repofſeſs nem. 
the purſuer, but not to infer eſection, 


to make the enterer liable to violent profits. Col. 


Jan. 1588, Moncur. Had. 18. Jan. 1623, Drumkilbo. 
EJECTION was ſuſtained, altho” there was no vio- 
lence done to the purſuer's perſon or 
family, but only the houſe blocked up, "What aft fd 
and a ſor man or ſt ſtop - violence wi 
ped from comin in to him, ſo that Ni ejettio 7 
x length left "the "houſe. | | Coly. 3 __— 1 
June 1 Colleſtoun. FT ©! ' 
IT was found,” That no beg had intereſt to ſue an 
gettion, but the actual aud natural 
poſſeſſors of the land; and that a par- Nie have int 
ned not ſue the ame for the deed reſt to ſue? 
to bis ronadth,, bur that ir was 
169: 888 | — 


8 


432 ENEMIES EFFECTS 


competent to the maſter, for ejecting his ſervams, hind 
and cottars, becauſe the maſter, by them, had natural 
poſſeſſion, but not by the poſſeſſion of his tenants, Dur. 
. 26. Nov. 1628, Bruce, A tenant being ejected, the 
Lords ſuſtained the ejection at the maſter*s inſtance, tho 
the tenant did not concur, but they refuſed to ſuſtain i, 
guoad omnes effetus, viz, as to violent profits, jura. 
ment in litem, but only that the maſter ſhould be in 
the ſame condition he was in before the ejection, and 
ſhould have the ſame manner of poſſelſion it thee land 
were not void, and to uplift the duties, and to put in, 
and remove tenants, and for the bygone _y du · 
ties. Dirl. 18. July 1866, Steel. CH 
"oY PARTY, tho” not preſent at the heed of ejection 
and e and a long time there - 
PIPE whom after abſent, was, nevertheleſs found 
the ation lies. | guilty of the ſaids deeds, by ratificati- 
on theregf, which 5 0 was alſo 
ihſerred by the Perlen 8 coming to the houſe V hence the 
purſtier Was cjected, aud - captinning to reſide there 
with her ſons, who had committed the ejection, Cob. 
May 1581, Anderſon. - 
IN 4 action of Jection, dhl Lords found, That the 
purſuer obght' to libel poſſeſſion with 
| What title Pede title, otherwiſe, they fund the 
een $47 libel not rele ant. Balf. (Libel) 2 
Civ. 22. March 1573, W: 
Proceſs of Jeden was ſuſtained at tlis inſtance of a 
tackſman's reli, who had no title in her own perſon 
to prouuce, the tack having been only during life; and 
this, becauſe ſhe had continued in poſſeſſion three months 
after her buſband's" deceaſe, and before the 897 
Spot. (Ejection) Coo! Rd 125 3, 3 7 
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upon which; the gift was taken, altho? 5 #411 


pro! lamb 
 integris, Had. 9. Feb, 1603, Stalker. horning. 


the term of paying annuairent, and fall 


3 4s He 


Ng *h 
$4275 6a” © pk 


8 
I td fans: the herab wi 


alledged to be null, as being upon. . 121 
a null deeree, and falling therewith iv 
1 this . af Fo = 
cauſe the party was in contempt, in pen 
d:bita tempore. Stair, 10. Feb. 2663, Mon | 

THE - donatar — to the debt in 1 


0 | 


he neither intromit, nor intent detla- 1 Doweter: 44 
rator, unleſs he renounce bis giſt, nebas - 


Feb. 1598, Elphio Bat if he Gee Galt Ae +* 


once ——— de le not allowed-thereafterto 


renounce.” Had, 1. Jan. 2593 Finlay ſon. Dur! g. 
March 1631, Fletcher. Nor aſter, will he be allowed 
to defend himſelf againſt paymeut, by pleadiog the nul- 
liry of the horning, and. that therefore be lies open to 
de called to aceompt by the rebel for his: intromiffions, 
Jid. - But the donatar was not fouimd liable e 
rent, that became due upon denunciation, ſeeing: 
lame is not ſpecified in the adi of "Ma. 

— BONDS, bearing annualrent, are 3 before 


under ſingle eſcheat. Stait, 26. Goff. 
27. June 1668, Dick. A ſum due b . 
bond, bearing an obligation to infeff, 4 
Was found moveable after requiſiti- | 
on, and to fall under fingle eſcheat, 
tho" it continued to bear annualrent, - o 
becauſe requiſnion made a' ſum moveable\ bees the 

at of parliament 1661. Dirl. Gœf. 12. Jan. 16777 
Jeffray.—Ad heritable bond, on which infeftment has 
not ——— falls under ſingle eſchcat.' Dur. 23. March 
1634, Ochiltree. The ooutrary: Dur. 1. Joly: 1626, 
Halyburten., 

THE ſub-vaſſals iferem-eſcheat; Falling to the vaſt 
is carried as a part of the vaſſal's ſingle 
elcheat, when the vafſal aſterwards  2do,. Rig | 
becomes rebel; but the vaſſal's liferent- - laving trad tun 
eſcheat falling, the donatar thereof is temporis,. 
entitled to the laren ede of the 


Yor. E „„ ſub-vaie 


434 ESCHEAT, 
ſub · vaſſal falli thereafter ; ſo that the ſub-vaſſal's life. 
rent-eſcheat fn falling; makes a part of the 2 of 
the vaſſal's ſingle e 4 but falling after t vatal's 
-liferent-<eſctieat, makes a part of — eren. 
eſcheat,” Dur. 26. Feb. 1633, Sboald. Dur. Spot. 
(Eſtheat);Auch. h 8. March 1628, Dougtas: Dur, 
24. Spot. (E/chear) 26. July 1632, Rule. rack; to 
ame, and, after his deceaſe, to his heir, for each of their 
lifetimes, and after that for"19 years, having 
king by the forfeiture of the firſt tackſman, and be- 


che 
ing gifted, the ſaid tack was found in the per of the 
5 donatry t fall under his ſugle eſcheat i tho, in the 


per ſon of the cackſman, it have falleif under his life · 
rent · eſebeatj by 1. act, parl. 1617 und it was found, 
* the heir to the donatar of the ſorfeiture, had ho 
theręto, but loſt it totally by (hiv A F. cool re · 
bellen Dur. 100 Marth 1697, ta * x7 TS 
r ee 7 having cortinded ſeveral \ ears Wenne hi 
t en 1,0 1124 tural poſſeſfion of the proptietor, after 
©! gti kt. ene {lifefent-efcheat'i had fallen, the 
the Febel in inthe! Lords found, That the ſuperior had on- 
+ waturn}: poffeſſ=" "1 1 right to a many of the farms ofthe 
n , t 1095 " everal years paſt, ſince the rebel wa: 
Ain s CNET and day at the horn, as the land 
Was worth, . „ in uſe before to pay of refit j and that 
the king's donatar to the fingle: « cheat, had right to the 
reſt of the cropland entreaſe for each year, dedueing 
p mar hea 0 of labouring, Vc; --- 956: March. 1650, 
n zun 7 07 e nee ee eee 
Wen t Ir was bund, That a bond of re- 
.. \gto;W henfalle 'lief, not being liquid falls not under 
_ not under ef- '.eſchear; unleis there hat been 4 di- 
cheat fle br ftrefs; prior to the denunciation, by 
„eee, nick the relief would 1 eſſecl. 
121394 1+ Foune. 2 Jan. 16335 PT 
BY - ACTIONS for annuliing of feus, for ho payment of 
„ +411 7 "the feu-duty, are not competent to be 
2 felt of He. pur ſued by the donatar to the ſbperi- 
rant eſthear. dr's liferent,” whoſe right, being tem. 
_ | © + porary; cannot produce ſech aCtivns 2- 
gainſt the vaſſal to take away his Froperty i neither 
- was it regaided, that the donatar 'reſtrifted the ſen- 
tence to have oe _ oy" tue Sn iſe * 


„ 33 R 


fallen to 


— — — 8 —. 


ty © © 


ESC HEAT. 42 


the feu could not fall for that ſpace, and thereafter te- 
vive again. Dur. 4. Feb. 1634, Wedderburn. 

A MAN committing ſiaughtet wirbin boy; hand: be 
ing con vict, it was ſound; + hat hib e.. 
cheat blonged to the but if the To om fins". 
party was fugitive, and denounced ſor glerſcheat 8 

not · campearanee, chat the eſcheat be- Imo, 2 
longs to the king? becauſe; in this „ae 20 
cale, the eſcheat falls not for a crime . 
committed within burgh, but for 
Bal. (Burgh 29, May 14, Orion. 

THE*: D ure falls: r 
nd nob/00- 008 lors of } To. No 5 
the manſe be. locally within the r 
lity ; fori\manſes, brings _—_ wh eee 
king and 5 NN 
to be of any 288 ebe no ſupe- 


rior but the March 1628, Flercher— 
The eſcheat wry rebel living. 'withio'a pegality, falls to: 
the lord of r 1 Hy reaches his woveables wheres 
ever ſituated. June 1680, Young. The like x: 


tho' the 2 — _— at the, he binge 
ef the ſhire, | -Stair, 19 June 1674/Maurray 1 1 
| THE huſbard's jus «mar#s-of land, belong ig to his 
nat wiſe, which falls under ſingle eſ cheat. 
belongs not to the wife „ ſuperior by pay 
ng lis rebellion,” but to the kings} Dur. ni. 
30, 4 Feb. 1629, Pollock. The contra- 

0 ry had been found; Had. 23. Feb. 1609, Bearfard. 1 

THE liferent- eſcheat of A ſubject, wliereon infeſt- 
ment had not paſt, was found in fall to "E Ti * 443117 a 


LST 2 1 8 7 5 7 1 S = SS. - © 00 > ay © 


8 


di- the king, becauſe liferent-eſthear falls: Liferent of 
by days to the king, where there isno./ chtat to when it 
ect. ſuperior, and on e ee 12 und G2; 
tof 

hs March 5 ; — 

eri- ſon; 2 liferent-r; 44 | 
em- "rent, and not e Parry the n! 17 ef. 
82. dest, and not to the ſetter. fad. Feb. 1398, Leſlie. 


THE office of a therifÞ-clerk falls. in 
the king's hands by his rebellion. Fopey, 
(inning) * Joly Wo 5, e 


4 go, Liferents. p falls to the -ſuperi« r of the lands. Had. 


486 ssc HEAT. 


TD liſerent-cſchaat of an apparent heir, tue predee 
coſſor having died inſeſt in the 


 #/cheatof a an ap- 2 Hon. vie Hamilzon. Dur. 21. 
des AS rab 1622 uaninghan. FJ 
| | July 1624, Muin, Dur. 3. 

ThE, er ef of a Lady tercer, bla to 
uperiur by her rebellion, altho' 

, T. e hackths: tore. only. by Welſh cf 

CN was: never: ſerved, nor kenged to 124 teres, 

Th — „% July aa, Maxwell, Ke. . 

eſrheat is; er to n 
verengen 


N % 1 
8 be upam 


oa — re 
3 Feb. 6j —— 


15a, Ainderfon.- Dur. — N * 2 
* 19.4 0 
24> Fel»; 637; Pilmuir... Stair, 1 OG, 1667, Gt. 
Stair, Gosf. 24% Nov. 1601, mers. Ford. 2 
March 170% Hender lan. Ona having arreſted a fo 
due to the rebel, and the donatary to the key 1a: 0 
paid his debt; bud he thas was ſecond. in the backebon 
_ craving to be prefarned to the arrefier, as being i» . pe 
dem corpore: the Londefound, That he ougbt to be pre- 
ferred,. Fuum. 17. Nov. 1685, A donatary 
of eſchent,  deolared: in general, was, by die Lord, 
preferred to one arreſting aſter the 8. and before de- 
clarator. for a debt due. befpre the Wein 3, upon this 
That the donatary's: gift proceeded uf on bs 
own horning,. and he olitained y clarator befare the are 
xelker. recovered x decree. NAY — Farh: 24 
Jens: 8) \Erikcine, | The lat Dur. youu. Fed, 
I 235 ybunton. . F 
8 GENERAL declarator 1 the: intimation. of me dons 
-tar's. right and. therefore, ip comp 
| 1 tition Etween a gift of ſingle eſcheat, 
tion. Ao and an _aſfignation. granted befbre fe, 
4 „ the right. firſt. F Lare wil 


15. Hape, 
oy rer Mair 15. July 95 ee 


% a0 -. «a a rw nk .o@- . .. _.. 
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Leyes The Tae 


coming upon arreſtments tha” 47 rights i v 


nunciatian. pon ttus footing 


 regance' of the feet gesch, With, 


sean - "yy 
(Affenation)- 11. Feb. 1614, / 17 777 Dur- 12. N. 
1642, Stott - Stair, e Bones. 
A CREDITOR, eee execytor-dat 
to his debtor, and then bah both SSN pd 
ſentence and* payment from the de- With an kv. 


ceaſed debturs ;- in "ſpecial devlara- cuore creature. 
tor, ſued by the donmtar to the fad der voter? 2 


ceaſed's eſcheat, the gift being 


ordained the goods pon be di 


Fark) (one 


being alſo's" Ark in reſpeck the ode 


had got a Q that 1 quglit it hard to make 
him. reſtore” Asch, 5 

e an n be- 
fore a donatar "ofthe deveaſed's eſthoaty)the/confirmas. 
tion being d the gift, and a decree: _ the de 
ceaſed's debtors obtained: N wwe g of idevlira> 
tor of the SN nome, * 87 


fre ths dating; "Ford: 8. Pont. 10. 1 I: 708, 
Arburthnot} -7 Ay 42 1. ry of 755 LE; 

THE rule, 4. That wechtbrs inp gil 
« declaratory, are profetableits che dd 


4« natary of ſingle e ſchegt, 5 HW: 2 182 7 4 


tractum futusi "fempority Nic \ -canict be taken' | 25 

from the donatar diligen ſerie" to th | 
e wo? a e 

viſerfof a' e a jr. 


cheat was . — eo — 
mariti, the 
or both to the 
July 1068, Ben en 
Eſcheat) 6. July 26 M ; 1; 

SINGLE eſcheat is a m__ e 
like any other aequiſition;' mut de 


emplered by laying doe beg er ma ſubs e | 
jeci ; and e a 28 decla - with 2 
| © 3 | Fatur- 


poſterior” to the other 
arty's' ſentence and 1526 de ded In actuating? be ba 7 — 51 
pra v 


18. March 1528, 


F lig nee before 


Tok 


. FTI @ 


420 E-SCHEAT. 


ima, Lap/s rator is neceflary, which cat 


of gear ons the intimation of of anc afſignarian, [The 
4% - fame, by analogy, way de thought 
the Tight. huolqd, where the lferown eſchear ialls rg 
n he Wig, e 

ment has not paſt-z but the liferent-eſcheat,' which is 2 
caſualty of fupericedy; 15h. uod juris tilt: the tus 
r enjoys the rents of his vaſſa!'s lands, bat as derive 

ing any tight, or. (ueceeding to him, but in virtue of 
dis own radical right and » 'as in the: caſe of 
Wanke the vaffal, ere 


for life from: ĩoſii e pb: e 
mais ant. dutier. en e er aHes aſter elapſt ef 
N muſt e e Hit, 


{a the Ws un, as ad equally. as * 

was infeft hors . Som the” val. vaſſal. 

— es 2 — 5 
44 not cur nor 

place; aui bat time 10 25 wi” ON ſatiaſy the 


iy 2632, Murray. "Dur. 24. July. 16 | 
Dt. 3. Dec. 623, Harris, | Dun, Spot, (41 
cheat) 16. Feb. 1670, 9 1 3. Bee. 2 
| „* Mair, Feb. MM, Jultice: K. 
Stair, bs: 3 5 1672, Besten. Gosſ. 14. July: . 
Savages ount. Forb. 28. Nov. ve, Creditors of 
Spot, —Yeb feyeril atlter decifions have gone upon the 
as if detiarutor was neceſſary to complete 
ee ee 15 nt rt 
gle eſchent. Thus, e we Lyes 


Tout ph arte ad day, (with, b 

poſterh r (He eee dard 
48175 A Mit. Tut ke; Dur. Fahy 4640, Wat 
del.— And a 'tredirer of a vaffal, having arrefied after 


year and day, and obtained decret of g be 
fore 


or dedlerator of din" Werne bene was pre- 
ſerred to the ſeperiot's.dovator, badete er un aigner. 
Dus. 79, Jene 1638, Nubert. 75 57» 
29 wig ara Lord fun, Davis rp 
' 3 | onarary'to s$liferem-e 
eee * va ns Feige. . 
den, 


to 


whiqh infeit+ 


| ESB AT. „ 4s, = 
nent, granted prior ta the. denunciation, unleG ener os 
— or —— wich poſſeſſian. before the annu- i 
il rebellion exiſted ; tho? it was. Pies . That a 410 
inſeftment is a ral right without poſſeſſion ; and thay, = 
altho', by the act 1540, C. 195, 3; poſterior pubis 
infeſtment lor cauſes onerous, is , prefer le, this can: 
not be extended to a right of liferem · eſcheat; it be- 
ing anſwered, That the ſuperior claims the, mais, and 
duties in virtue of his own radical right to the lands, 
which radica) right yevives ypoy the yaſſaly. forfaiture 
of his liſerent : ànd therefore, the ſuperior is in Ate 
u ſtrong. as any purchaſer. can, 2 „ Nb Ne he 
1633, Remtoa. Stair, 41, Feb. 66 ants f. 
Dec. 1699, Credigors Clark. 
A PART 's annual rebelfiog lang not bein wholly rage 
after he as apparent hair by bis fa- 
wer's deceaſe, but,maſt of it being run 28 Tear ond 
in ally father's. life NN ear. how gome 
ad day expired 2 bis father de- futed with, re- 
ceaſe, the 1 having adjudged, - gard te the Hife 
and charged the ſpperier iin a e 22 Ag 


N 8 one ef them, az do- 
natary to. the eſcheat _—_ and — ay 
creditors3. the 


ſtrict caſualies. m—_— 2 e ; 
that the eſcheat could not take place in this caſe, and 
ſo preferred the othep' ere e 100. 
Creditors uf Muirhavuſe.. 1 | 
. LIFERENT-elcheaq i — with appriſiogs lod. 
apon debts exiſting before rebeljion, . - | 
and completed h inſeſtment Within. n 
the year 2 a6, Joly 4673, 4. 4 nate 
Annandale. Or by preſanting a. within yeart and 
IN axchequery where Lo day, if 445 
appri E 'againit. king's 5 Luft fe en 
al, becauſe the king: capnos be-. char» . ad, 


ged. Stair, 27. F: 1673, inten:cofal... + 4 
—But thereafter, te before anſwer, ene 
2 to be * par. -carie, at what time t 


222 elented, and What Was he cauſe of 1 
ran cha ns not 'expede \ within year a1 


Gay. e (Ae | 
x! @ ne” ans e A bm 9 


. K d ß 8, OY et OM 


R 
* 


4 PXCHEQDER: ECM E 


. PURCHASER, who got procuratory pee dilt 
having infeſt himſelf baſe;hi# Iferent-- Wl vhi 

e eſcheat was found to fall tõ the diſpo- Ml oth: 
Ele, once de- ier, and found 1 dy the hoe 
volved, "will rebels obtaining a Pans infeſtmens Wl dec: 
A g. 4. upon reſignation, ſceing tg fame war I Dur 
Zu 2 every p obtained after th rene of year and: 
ftevier right.” da and after 'dechararor” u the do- 
te natarꝰꝭ inſtance Dur. 23. Jan. 1624; 
Domater or Meldrum's lfefent- eſcheat . Hfterent 
eſcheat bf a vaſſali once falle, will ſtand? god to the 
ſeperior,. tho” the vaſſal afterwards Tofs his Faifeied fee, 


by incutring an "Heme; 18, Joly" 1772, Scot. | 
"VOLUNTARY Ran he moe 8 . ne 
; wunclation; See Li þ 1 . 6% 5 4 dr 0 


CoMpETTTION ur 
end porteny of a bill ge But | 200 
WHAT. is carried by ON r 'of gb 
"+ GIFT of  oehraty bl cnet 
18 - ſimulation edn ene, eee ehh 
A 1 3 in. ene 


W ie, Lars, $448 3 Wok ways oth pt iy as - 


ang s 26; 41. Tit - ag as 1065 fa S ee ee 4% 


FHE Exchequer being ſetiled 2 7 . per 1645; Lea 
with power to expede new. | gift- b 
ed a patronage, without —— dhe king, and the 
the rights-of private perſons ſaved by the act res ſign 
ſfoiſfory — of this pariiament, 4 it v 
found good Fale. wal. AN. 263: Jacht 10. J faid 
deen Ge opt 4 eee eu Wt ee ts,” that 
3 URISDICTI of: the: Court-of-Excliequer, with the 
reipect to the common: good: of. 2 cur, 
e 16703; eee e eee eee 3 505 *. ry ik lett 
eee Mal e ed, eou 

or 1 1 2 6 5 Win! N bur 

* — 4 { 66 1 4h | 1 1 bg * hea 

ot 345 45 T7 e 05440 this (bes: ee N fair 
FT. was found, That where parties excamb lands, the per 
lands remain really affeQted>to- return to the party n0 


nom whom the * lands are evided, conform 


7 F N 


2 


2 


oe 


— 


. r eee 


EXECUTEQN., n. 
oportion of the eviction, in which the 
6 ho 5 


<d hath recourſe to his own lands pre tanto, 
which recourſe, the Lords found him preferable. to a 
other perſons who bad acquired. any real rights, to, ide 
kods, tho“ theſe rights preceded the eviction; and, . 
becauſe contracts of excambion are of theraſelyes real 
Dur. 2. Noy. 1623, Melroſe.—In an e 
unds, tho“ re * eviction was. ſtipulated. to * a 


granter. only Dd bis irs, yet the lands being evi 

rom a ſi lar ſucceſſor, he was found to have regr 

zainſt the, excambed lands, tho the ſtigulation was. not. 

is VS, OVER: nee Dur, 14 e 

1029, 13: $4844 
IN excambion of lands, the parry fr Lage whom: bas 5 

viction is made hath, Nd option. e 

ir damages. Nicolſon, (Fcwefian) 6. J 124 


. 


F Exec Df ution. ei 14 % 
Warrant 0 3 


er 3+ 4] * Py: 1 1 36k 
WARRANT te citg a the neareſt, 
A market-eroſs, whete there is no Tune, hes 


tgus acocſſus to tho Jr's ought vot l & * 
to be gra common, | 
> be granted of courſe, upon i pon fo bub 
* ELSE. ene 
AN inbibition was found, null, becauſe ferved-a, an- 
ther church than the pariſh - church de. M bene 
ſigned in the body, of the letters, althq' Execution uot 
it was offeredito; ba proved, that the conforms: to ths 
hid pariſh-chareh. Was ruinous, and van, pong} 
that the whole - congregation, went t L iakeg 
the neighbouring church. Had. Maren . 
— Lords found an aber ee 
etters gave warrant to charge the party out of t 
— 60 days, at the market · croſs of Edin- 
burgh, pier and ſhore of Leith, aud at the croſs of bh 
head-burgh' of the ſhire where the lands lay, but c 
tained no further warrant, and yet the exccution bo 
perſonally apprehended; for doing whereof there was 
ho warrant ir de luer, e „ _ Ge EXE> 
405 LS r Ne cution, 


þ 5 F 
* * 9 
— 1 | N ? 4 


2 EA Erb rr i 


cütion, the purſuer had done more * was contained 
in the warrant of the letters. Dur. Bape, | Tahibition) 
24. Jan. '1627, Erſkine. © Dar: Hope (18 in on) 19. 
March 1628, Lamb. Vet fuch an hk A$ Cultain- 
ed, being of 4 ſummons. Dur. e 8 Amen) 2. 
Feb. 2628, Kirkonnel. And a ty Was bel confeſſed 
'a\perſonal ' citation, tho“ here was dy Warrant 

or an edictal citation, 1 d Warrant for an edic- 

tal citation includes a perſonal citation. © Forb, 12. June 
1705, Cochran, —An incident uſed by a'defender againlt 
a party, called aa haver and out of the couhtry,. vpon 
60 days! was not ſuſtaiſed, becaufe che letters bore no 
War we to ſummon him as out of the cathtry.'' Dur, 
alt. Feb. 1639, ulr.— The Lords found, that's party, 
being within 285 country. at the tiine ef the: Gitation up- 
on the firſt ſummons, (ſecond ſummonſes fot being then 
— away, nor for ſometime thereafter) and going out 
of the country be ford the ſecond} cold not be cited at 
the pier and ſhore bf Leith upon the ſecond, without a 
warrant in the ſecond ſummons Pirl. „ 1672, 
* fon, 0er 10 £2 


being objected, That by : .meſſenger, at er 


copy; w hi 
4 the ven- Was the Arr ogy thereof, and beidg 
ger muſt ow. required then bj the defender's advo- 
bs IR, - Gare to ſhow it; the Lord found 2 
| © meſſenger + not ' obliged to ſhow his 
warrant” to third parties, not "defenders, und that law 
pre ſumes he had it ory him, unleſs the 'evinr] vas 

* Fount. 11. sy 1699, Lermomh ?: 
ExXECUVUHON of letters of intimation at at, hte 
eroſs of Edinburgh, pier and ſhore of Leith, Hot bear- 
ing production /the nation intimated,” Found null. 
. Rh 1 1714. Watf oy : $4 20 4 4 4. 8 
f d ĩ 4, IT n cM 
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delivered to rhe wife, Ke, not gain 4 
ſuſtained, 'unjeſs' It wa 0 cd | : hl 7 5 

it was delive 19 8 er In [ay 1 r 
deli ing -honle, Leaf it. De 192. 7 7 , 

Caffiltis Aug; an execution . par- 5 Fn lings : 
ty's ft p- by ative 22 a copy ,to 1 tu, bog 

wiſe, Was not found” ficient, un ; 


F 7 7 GYEL TR mp On 


EE TION; | on 9 


7 1 4 . 1 N 
4 6506 len liinltt ELSE 1 


Where Parties muſt be cited, and Keen 


2 | 
. £0” af 
* 


Ex EC UTIONS FOR parties ought » 'be' f 


ally, or at their dwelling houſes; ang 18 
a an e 1 2 copy ©! FOOTY Fr 


©\ 


thc purſuer Would Oe: 19 prove 775 the Well was 4 
part of the dwe ſng⸗ Perser ee 1. Feb. 1684, An- 
derlon. Hare. 5 Samer % Jan, 4636, Niſbet — | . 
A citation, by leaving z copy with the party” 15 ſeryant, | 
in a houſe in Faihburgh, Where he lodged for the time, 
ſcund null, as CEL 'to "the 75. act, par}, 1540, 
which req! res, That perſons not apprehended perſon- 
ah, be cited at their FP Pee ouſe. 179 0 
13. July 1708, BStuce. W 5's, 

A CHARGE of hornin og, gi en at 2 debtor darein 
houſe in the country, ſuſtained, tho”: : 
he had lived more an forty days ar! ': What ander- 
Edinburgh, Stalr, IE. Feb. 167% 2 to 6% ᷣ „ 
M.Culloch.— An adyocale, a had re- 5% del. 
tred to the conntry aſter ihe ſeſſion, 4. hope 
being cited in a, proceſs at his houſe in | 
Edinburgh, where, he dwelt the precedin g ſeſſion, and L 
which he. had hired till W hitfunday Y, 27 his furnirure 
remained in it, the citation. being given in April, the 
Lords found the citation null. Fount. 30. Dec. 1702, 
Cordon. An execution of arreſtment againſt the Earl 
of Moray, at his houſe of * Dunibir fel, on the 12+ Joly, 
ſuſtained, as being the Earl's principal er ee ee 
tho" he had removed with his family in ie April before, . 
to paſs the ſummer at his houſe of Darnway, in t 1 
torth, and preferred to a poſterior execution of arreſt · 
nent againſt the Earl, perſonally apprehended at bis 
houſe of i Fount. 13. March 1707, Irvine. 
; END 


_—_— - 


n * _ 


hes i b NT 


N koi 

citation of one not perſonally —. by ler 400 
Ang a copy at the Swelling: himie another, whith te WI 2t 
execution bore to, be his —— relidence at the time, ¶ an 
Was ſuſtained, the purſuer proving, that he had reſidei cot 
there for Forty days before the eration. , and.. Der. w 
1710, Baillie, _* | tha 
2 A: PARTY, being weak and” pr digat,. and within fan 
1 w weeks of this majority, his faiber i pet 
aa Galeittion. alſo, and other friends, intending ” Bu 
get bim interdicted can/a'tognita, andi pe! 

bed evi Bed. ve him a citation nn Lord; to 
he be p on to gz away; ome 17 

_ ing to ae of his N yew he 6 
not be perfonally cired ; the Lords, upon application oli for 
his friends, conſidering this to be an enen caſe Ed 
and ſome documents of his levity produced, didi citi 
allow an edictal citation, and esel 410 the perſon, his 
"Who was alledged to have fpirited him on tu go away il 4. 
to be cited, andi: referred to the Ordinary on the bil fou 
to try the matter of fact. Fount. 7. July 1697, Cock. bei 
| burn. Found, That a vagabond may unzmoned u exe 
"Fe market-croſs of the bead-burgh of any ſhire, = and 

he moſt commonly haunted, before the execution of ſhir 
"Cad ſummons. Balf. (Summons) 22. Feb. 1491, Home ty | 
ln citing of A minor, it was found tufficient to cio cre 
his curators in general, at the market- croſs of the bead Clu 
bpurgh of the ſhire where the minor dwelt, ibo ker 
1 'dwelr 5 irhin_the jnriſeiction where br gai 
s lay, the proceſs being a poinding of groun ano 

26. July 1625, Rankeillor- The le Ford, 29. Jul In 
171%, Fairholm.— Tho in a procęſs _ mor, obj 
tutors and curators, muſt be cited at the; head-burgh oil pro 
the ſhire, it is other wiſe i in legal diligences, which ma mz 
be executed at the head - burghi of the regaliry,; nd hay 

, therefore, a general charge executed againſt the; mi ng 
rſonally, and againſt his totes and tors, at U Ing 
head - burgli of the regality where 7 dwelt, was ſuſtui·¶ hut 
ed. Jan. 1724, Creditors of Houſtun. A party hu. be 
ing nidutriculy abſconded, the Lords granted +a d, par 
"gence to cite him edictally. Forb. 12. . on 1705, C Gut 
chran. —During the rebellion, 1715, upon an-applicatio i bur 


"that ſeveral people, i in whoſe hands the petitioner wa 
| ed to =y ow arreſtments, were engaged | in the pebo 


/ 


EXECUTION. 4 


bon, or did hre in Hires to which there was no 
acceſſus, and therefore craved ſpecial warrant to arreſt 
at the croſs of Edinburgh, as being .commanis patria, 
and neareſt to Fife, w and the more —y 
counties, were in the e power; and like | 
warrant to arreſt at the pier and fhore of Leith, and 
that citations in the fortheoming might eee in the 
ſame manner; the Lords 2 the ſuppliration, the 
petitioner firſt . that they 
might be ſatisfied. by ſuſſici — eah or their ꝓro· 
per knowledge, ps Arr perſons did reſide in; ſhizes 
to which there was nat #rtus acceſs. | n 2. Dee. 
1715, Aſhurt, dt. ſupplicants „ - out ts | 
IT was found ſufficient to [ſummon «mam theres 
forth of the kingdom, at the croſs ff 
Edinburgh, &. without neceſſity of . Party: forth of 
citing him at his dwelling+houſe, whats the _—_— 

his wife and children reſided. Had. 0 

4. July 161 1, Carmichael.— The city of Ed FIR 
found to be pros ee. ſo maße null, 
being againſt parties are out of the country, if not 
8 at the croſs thereof, tho? executed at the pier 
and ſhore of E eith, at te eroſs of the head-burghof the 
ſhire, and alſo at the eroſs of the town, where the: 
ty has his domicile and family ; on Which — 
cree of a ng, pa iv Ba null, Dur. 4. June 26 
chriſtie.— The found a denunciation at the 
ker-croſs' of Edi h, as rommeni:s patris, ſuicient 4 
gainſt a party out of the country, akho the lahdolay i 
another ſhire. Newb. 4. July 1666, Cunningnam 
In a declarator of ſingle, and; liferent eſchanteitd was: | 
objected, That the horning was null, upon whichithe 
proceeded, becauſe the denuriciation) was only! 81 
market · croſs of Edinburgh whereas it ought alſo'vd - 
have been at the pier and ſhore of Leich, the party be 
ing out of the 3 1 The Lords ſuſta ined the | 
ing, becaufe it beivg upon an act of bf whe 
juſtice · court, it is ſufficient that the denuntiation - be it 
the market=craſz of Edinburgh, asis declared h act 1 ——5 | 

parl. 1592. Home, july 168 7, Shiel. 1 
ſuſtained an order of v on, tho avſed: at l Hin- 
burgh, notwithſtanding the lands 1a lay-in another, yen 
2 this be ing a legal ve 8 near expired 

Vorl. I bo 


— 


% XE CU ION 


the time of uſi order, the de btör was tut: of the 
country; and r is underſtoòd td: be :communi 
Nutria Dur. 22. eben 1631, 1 2 

| e, place appointeil in a reverſioni ſor conſigning the. 
ey, and the wadſetten being bæy entf feasy the Lords 
granted! warrant to make premonition at che market - 
groſa of Edinburgh, pier amd ſhore! of Leith, cc. Abocb. 


(pant) 8. Feb. 1632; Welke ee t 
® out country, ought "at the market | 
2 of 55 — art of Beitli — God, Ml * 


Ag. July x ich. Goa. A6. qune 675, Lorat, 
ir ar fette, a e eee muſt el 


de denotmmerd lat the h&ad- of the Fi 
euDondaciation [ſhire Where he refides, otherwiſe, the MI ©* 
upon a horning, deniunciation/is mall; 'arid this confori il b 

| whers rojo he ih the act: 75. parl. »579; notwith - * 
euted)* s fnlling of 100 years -onimterropied fi 
CINE — Bölv. 1 June | 2 


: K 
wary gas, By ict 288. parl. 2597; letters of born- 2 


ur he hving wirhin ' ty or: ſtu- 

l executed- * Heuf the fe. Go 
ir dur, under certification : Let in * 
: 1 declarator of liferent-eftheat; it 10 being bbjec- eg 

Fbar'the/denugciativh was:ar-the'-marker»crofs of h 
th ſhire; tho“ tlic debtor eee, erden f 1 
nt the reghlity of Torphirhen ; and the 
within-thie/ memory vf :mang\no- . 
been at the ,narkericrofs of the re ers The Do e des 169 
ſoſtained he anſwer, unleſs the de fenden could: prove, * 
charithere was a. public office, and cleæfk of regality, to bw 
nee pithę records of) „. Go. . Stair, 12. Wl drt: 
6% Scot. -The like ; Spot. ¶ Mor nis ) * bel 
Scair, 19: June i, Burray. In a :fimiilar As 
oo diftinguilhed-vetween; landa lying N 15 thei 
egality; and hnds Lying at a diftance; made part of 2 Alte 


gality hy ain{exarion.} ahl found, hut tho there was 
2 publiciofficeland clerk of: regality;i yet, with” vegarl WW te | 
to arinexedi lands} there (was a neceſſity ao+denowice the 3 
there; webe fe ſatw had been rhe ufe and e. God. cus 
UO, Dirl. Stair; 117 Jan. 1677, Scor; 8 $5 115 to ez 
Tt h found, e juriſ 
- e 4%, ia che hend bur gli of chat ſame ſhire ** 


where the Geroneilen 11 made; 
To  other- 


qi; 4 1 


SESTRO ET 7 TF7 SSS Ar TS” „ 


 lleic decifian Kecordingly»! Fornu! nes Jan. 200 Gray 


K K KE C UU ONE l 
iherwiſe that ihey ars null, and hinder nat „qt ie life= 
tent eſcheat to fall: 1 25 27+. July. — Arbuztmor. 
A COMPRISING, was Nee, null, h 
hing withig ; a, regalivy, the-d (nord | 
ation Was made, not at the bead-by 


thereof, . as-Appointed by act 268. par 
1597, hut af; the bead-burgh. of 26 e 


bear it 
hire. -Balf, (Gempriſeng) penvte, Feb; ak, wee. 
Harc. (Compriſing). . Jane; 3684, | Calderwood. ] 

AN inhibition faund null, pan act 268, parl. 1597, 
even as to lands within. the theriff-dom i en 


where it was executed,: becauſe nat: | Inhibition. 1 


executed at the market-crols. of the wha? et- 
lead · burgh af the regality, where the M $1 42 
party inhibit dwelg, Due „ 

tibition) 30, Jan, 1 Stirling... Jan 3.782; Stirling 


——Lands within a ſhire, being annexed to a 

quoad 1 an inlübition ſerved at the bead» 
burgh of the ſhire only, was, by the lLards, valid. 
Gosf. 12, Feb. 1669, Lirhgow,—The Lords ſuſtained 
an inhib Yo MS tho? not execnted 21 the 1 
the regality e lands lay, be 4 

ed in the art ne N. all regalities; 
tho! i wer dietahd; that could nat | 
acts of parliament: ; Poor ups cen eyen * the L tim, 
they were lin uid gu ede and other dili> *. 
gences, at the t | „ Eount:! ag. Feb. 
1680, 1 te Aprexecution of inhibition beim 
quarrelled; : because msec at the. Bead 


os jurifdiion — 
iripg co meg in tha pod — 
before anſwers! ut dain a trial ca tis omg 

me regiſtets he the eſtoy; rharatiey night:fquare 


After which. Bae their LordMips baving advi 
taufe, they ſoupd no need o executes an inhibition at 
the he 'burgh of” ſhe juriſdiction, en hayda of 
the inhibited perſou hy; but that it ſuſßceth, aſter: exe+ 
cutivg againſt him perſonally, or at his dwe 

to execute at the market-crols of the: ofiths | 
Jarifdition v where he dwells, and record the inhibition 
particular regiſter of the 


and execution, ei 
Juriſdiction, 5 75. * r* or in bee 1 


44d EXECUTION. 
ſter. Which, - after long debating among entre, 
the Lords reſolved, ſhould be a fixed rule in time com- 
ing. Fount. Forb. 14. Feb. 171 ©, inter coſd,-— The 
contrary had been found, Stair, 18. ty 160, Sa 
ton. Font. 26. July 1694, Cleland. 
AN inhibition Lotte? 4 gilt the dethpr,"'ie 
lodgings in Edinburgh, and againſt the lieges at "he 
miarket=-croſfs' of Aberdeen, within which, Juriſdiction, 
the debtor's principal dwelling-houſe, was ſituated, at 
found null: for, without much reaſoning upon the point, 
whether it was babilely executed at-Edinburgh,” which 
the Lords inelined to think it; was, if the debtor had 
bv forty days there, they were clear, that it 
alſo to have been executed: ppainit the lieges at 'the 
mark t-croſs of Edinburgh's a0" that in no caſe,” it is 
regular to'execute þn inhibition perſonally at @ debtor's 
Su, within one juriſdiction, and 8915 
keges at the market-croſs of another N 
ern 1739 Baird. * 1 25 x 


17112 4, n 3 40 585 vr 11 + 

1 Execution io the? Night: Trine. 1 

„IT was not found: 4 null 7, Thar's charge e of horn- 

was given in the night-time. Stair, 11; Feb, 1674, 

| *Culloch,—A. poindin; was fourid unwarramable, not 

. . etily after ſun-ſetting;' in the morning before iſe; 

aud therefore action of : deforcement, in that N oy 
not : ſuſtained. i Dur. 1. Spot. \(Deforeqment) 7. F 

1628, Halkerton.Poinding is not valid, unleſs 
before fun-ſer, and ended dur \day-light, Stair, Dirt 
111 Feb. 1675, Donglas.— The L rds agreed, chat ejec- 


tions: could nat be Warrantably matte wo! the mage rhe 
w 


but, in the preſent caſe; the ejection bein 
day. üg, eee an hour or 15 of the . 
of them thought it could not be called illegal, there be- 
ing neither law nor deriſion on MS, that . 

ver the] plurality found the ejection r 
ſumriſing, and — the — 2 7 9 70 
arhurdingly. Fount. 28. Feb. 17% Tome 


Nou. 17035, Gordon. 5 1 2 Hf 415 v8 92 5 
iA n ee t. WY 59: ys 10?! 40 
tf? dl 3:5 ITS 18119!" 247; . hd {4 n ; 
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The Execenioy. muſt! ie Nane 


2 1 yo 17 Ti 
. 66 An 2 leh 1 (1855 * 2 
Ade intibieiow; was: Gain: rial! becauley: e- the 
party Was inhibired; according) 10 0 © 


ww. at Hie — err et not 


becauſe 1 it achig wy not the 


y his / name,” Roms; Fab. 168 /, Max e e Ll 
Lords Prat an inhibiribn, I was 
written: Of: a' paper „ ad you: bore - oor any ang: 
nation ß De en in! pvnera l „ ui 

gur d. Nut thiatotormtioy was M eat, before — 
6. parl 16% And the Lords here; having firſt taken 
trial how the ſtile run in thoſe days, they. foj,? man 


18e — er on- 


of them eonceiyed in the ſame männer, Fount. Forb. 


14. Feb. 1706, Eever.—The Lords ſuſtained the exe- 
eution of an it ibition,. Abo! it did not de inhi- 
diter, or - Hibited others ay than 5 
relation to the ! 3 ind it Was ny ny That the act 
b. park 1670. relates. ed ſutumonſæs odd not: — 

cations 2 diligences Farb! . July 225 N x 
N nes e 


i Tok Ake 


W . 


28 1 0 f 1775 Ugping he: 
debtor's Re hs; particylarl; 11 Which he was 
charged, in regard the debtor was ned hy the Mile. 
of the rom his dwelliog-place there, Hur. h. Not 
1032 Mon ry. = ia: queſt 55 'aboyt the validi 
> the execution; of a boring, bearing; 10 17 iven 
the party 's d<y6Pingsblaule, without de i rent * 
the Lords found, That the party's houfe an 10 
be ſame; ad he bes Ae e delved. in Inden / Bis 

ed, the charge was given at bis: 


"ES 2 dwelllug 


us, N be Pre 


„ . ES2TourIGCN ' ; 

dwelling-houſe of that name. Fount. 8. Fale. 12. Feb. 
1684, Creditors of Crichton. But the Dee of . 
change ol bin dg Fra 17 * 


P 
(there NE 
(here) ood debtor to elcape te, mi 
Spot. (. _ 14.3 uly 4656; Adams. 
AN executis of Inrlanacion 50 f ge 
: 1 de. was Tuſtained, althe”-it-was 
n den a> paper apert from the letters of 
it. muſt Bear t intimation, and did not bear the date 
Jute of the let= of theſe letters, which were the war- 
ters P. rant chereof. rex. 16. Feb: 2 
5 ane 5 : Foybeigcdee.. 2 5 es N * 
e 1 A HORN ING, rated gdf 
particular as to. :  pantine; and exeputed: upon. the 
the time the: ſexond, third; fourth; gte Gays of: lech 
change! was gi- a. month, but not relating what wc 
den.. 57135 each particular tnan Was 
ien n bra Waine vertheleſs, fultained, Had 
Jane 1598, Nene. t r of Saf rant (1: 
01011 199.1 „inen 200 | ft t e! Hg 11. 57 How * 
22,211 086 4ů¹k PIES ie u en . 5 
454 * 81 * 15 Tirol #4 * en * e 
2119 . 1 don 5) Le Kavbig a At Cu i; 250”; 
2 b e EY. i 1941 I e e 
ee e ſpund null weh bor e 
Aale e ticket, dontaining the tenor! ans ſub- 
At bear d. ſtance of me letters, becauſe It bore 


Aver . this word Up 
ery of a copy oe is WO1 2 700 8 
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! . ny 162 W 
1 INHIBITION liſtained,'itho*cthe” exeqution did nor 
bear deliver ef. . ſubſcribed: dp to 
Fit muſt beer Fre ''a werefſity. ſolemniry, 
22 by fine. ak. es, voi te 
eee 136xbanion bore de "of 3 , te 
ef and the a er fe 


the, copy Tm” fi gned by the meſſenger; which u 


; nat chat the. ex ęcution ſhould bear that the? — 
kgned. erbt . July 171f, Nane Fount: . 
Ne WT LY Sine t} 
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EXECUTION. * 

3 à cop) upon me vet Bale 

ſt patent 2530 1 py copy was In execution. 
delrered for the party to his wife, at” 4 f 
within his dwelling-houſe. Stair, 11. houſe, how t 
Dec. 1679, Al a declarator 4 "muſt te: 7 
of eſcheat, at the inftance of a dona · 
tary, the Lords found the execution 7 
the horning tl! beeauſe, the" it bore, That iſe le 
knocks, the meflenger left a copy of the letters, in re- 
gard he could not prebend him N 5 8 0 vet. meg 
not bear wich whom ir was leſt, or; that it was affix 
at the moſt patent door.  Fount. B. July 1698, Nair. 
The Lords ſuſtained the execntion of a ſummons, tho“ 
they did only bear, copies to have been left at the door 
of the defender awelling-houfe, without addition of 
moſt patents; Forb. rg. June 1712, Gatden: —The'ex- | 
_ of e remote, was found null, bear- 
was left at the houſe. Fre: 

5 — IU! Feb; 1684, Threapland..' 

nog 'piver'to two bailies of @ fegaity, 9 
25 a rebel OW 'preſent with them, 7 
vas ſuſtained" A gainſt them” both, tho rg 20% _ 
the execution bore only, „ 66. That one with one in 
« copy was deHvered* to one of ihe name of ano 
4 bailies N for ap \ 17: hier; e 


*. bailie, thi 'both” preſent 1008 12 0H 
« gether?” Nov. 1638, Riel 2 reducki- 
on If an mnnbitles, 155 againſt A wife and her _— 


band, ſhe being fiar and beet of the a pers and: 

the copy being only g 10 the huſband' al 
but not to the wife ; the Lords were of 1 Thee 

if the-c opy hd beef g ven ar the" buſbind's dwellings 
houſe, it might have been ſuſtainsd as ſufficient; th L 
being likewiſe tue wiſe's domieile; but being delivered 

to him-perſonally apprehended elſewhere,” it could not 
ſupply the defeR*oFan'execntivn 9 55 the wife; who* 

had the orincipainteveſt; the huſband” being: only pre. 
iatereſſe; therefore they reduced the inhibit on, as null 

quad the wiſe; tho! it whs alledged; That N was all: 
one as if it had been the copy of a ſummons” defivered- 

to a tutor, Which would'certainly ſerye Ae Pe 

w the minor. Foun." 10. Jay 170%! Kei. The like; 
in the execution of a bade, Ford. 30. * 1909. 


Galloway. /"? nd Va | 


UN N HGE LON 


_ THE Lords panes: the; egention oC in 
FINS l bitipns, We a8. as Gus, 
701 2 1 Thar be, ; EX FFRLLONy 1 = x 
99 ow the. is gopies Were. | ' 
2 reſpeR& there cn be pe 


lf 5 * Executions, without giving es 

either perlanally, 91.71 e 

youle 3 when the koges are jubihited a3 h anarke 

craſs. in Lag io that a.copy;cann . | 
FiON 


very 7 on be leſt ar, 1 3 rok 
Pol,: , 23. 1 hep. 676, tres [Ny 1 1 12 


eb. 5 N apicr.—EXecmion of an 
ed, tho it did: not bear a Bech ee : 
ground of the lands. Fount. 30 Dec. 15, 8 
An objeQion. againſt an appri ing, hat 
cution did nat. bear. a copy. $0 2 deen aſhxe 
a c ele 


- . "the market crafs, but only. that 
| found releyam to. keep the legal open, auß reſts 
appriling to the privgipat.; um and; aggyalre fa. 


20. De- e Apa, Exeguti 
war be the affixi 2 pre 


ro prove, eee was fraud — ＋ Ken + Bu 
Forb. 21. Fount. 35. July 17105 9 ON wi Lord 
ſuſtained demyneiation up« D albo' it did not 
N that a gopy was af IN: A mans” 
croſs. Forb. 30. Nov. 1721, 7 5 — 2 
ſtained an ibi » dh ; 
and: left at ine 1 


| kurt only, that a, COPY. was, e fs e 
. Jan, 4 CHAR PE us palate: 2 v18; 31 8 1 


fig jan 


* SITS EG 2 _— 
— by chen ner, un rob erf — 
ae e er the ſpmppons;; it Mas, an 

EE the execution muſt bear fairh, mern 
"1617? 2» — 
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toning the delivery of a juſt copy until it be diſproved * _ 
nor is the truth of the execution redargued by the lame 
copy produced, which may have been made up, ex. poſt 
fallo, in concert with the mefſenger, in order to caſt, 


ECV 
172 2 f #1 : . 9 7 5 * l n * 28 FOG 4 g . . 0 
* * „ } bs 


% _ * # 
- 
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A HORNING, bearing in its execution, That the 
rebel was denounced by open proclamation, and put to 
the horn; it was ſuſtaiged, akho! it neither carried, that 
the meſſenger lawfully denounced him rebel, nor blew 
any blaſts of the horn. Had. 791 Jan, 61, Hepburn. 
—A denonciation to the horn Was ſuſtained, tho“ it 
made no expreſs mention of three blaſts of the horn 
(no law expreſsly requiring it) but only, ihat the meſ- 
* lawfully denounced. But the meſſenger and wit- 
neſſes being ſtill alive, the party was ordained to prove, 
that the three blaſts were given, mo not expreſſed in 
the denunciation. Bur if they had been dead, the Lords 
nclined to ſuſtain the denuneiation without neceſſity of 
ſuch probation, Dur; Spot. (Horning) 4. March 1624; 
Dryſdale. The like; Spot. '( Hos J Dur, Hope, 
(Horning) a. March 1646, Semervel t. 
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WY. | 19; 10 

THE Lords anmulled a borning, (in a declarator of 
eſchext) becauſe the denunciation bore only thee oyeſſes, 
inſtead of three oyeſſes; ſo there was nothing wanting 
but the letter- (9). Fount. 20. Feb. 1680, Gordon. 
The Lords ſuRained the execution of an arreſtment at 
market croſs, &. againſt à party, tho” wanting the 
intimation of three oyefles; becauſe; in 4 Kier e, 
obſerved by Lord Sai: '15- Feb. fs, Gordon, the 
Lord regiſter being ordained to try the cuſtom, at to the 
oyeſſes, it was found to vary ; 'and tho” an a&t of Ted - 
rant was then intended, appoliniog the oyelles for the 


- 


5 Wy : A 
* Foot — 
% Eves 
1 A 8 „ „ 
Three Blaſts of 
4 
6-2 Ee 


4 


rot three oyeſſes, but only ſeveral oyeſſes, 1 = 


future, yet it was not done. Fount. J. Dec. 1698, Va- 
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Dec. 1705, e d An inhipition found null, be. bu 
caufe the execution thereof, at the pier and ſhore of ſe 
Leich, did not bear three oyeffes, | nor. public Teadjog | 
thereof. Dal. Bruce, 22. Feb. 17¹ "Clark. —An in. 
bibition ſuſtained, tlio the execution K the: maxket- eroſz 
bore only hre eli, epen and Public f. Fa W. and 
wanted the words oper Pagan Fug in K ſpect if was 2 
alledged, that three oyeſſes and ꝑublic era e un imports me 


open proclamation; and aſter trial, the ſtile of many Dy 
executions of inhibition were found to run in the Tame thi 
age, Fo Farb, 14 dere 1706, Leven. 42 to 
* 95 177 1 * oY, T7 ip 15 * nu 

4121 115. . 9 * 
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1 Keri ww 
but only a copy left with Toth of the e at the de- 
fender's A ount. 17. J 02, TR 


"Gels: T5 37122 


A HORNING was found null, dest. no veſtige of 
a ſtamp appeared, altho* the execution bore, in com» 
mon forth;'thar' the meſſenger Had bk his 


Dur. 6. March 1624, 1 Lords fbund, Thar 
the exectition$ of an n 0 ped conform 
to the act $4. parl. 1469 0 rl. 1540, wert 


null, with 'tHe Atte, and al” 70 o'r thereon, 
quead a third farty e bona fide aſter the inhibi- 
tion. Foumt, 4. Feb. 1681, Van Lovan, &c. Home, Feb. 
1687, Maxwell;—Before ſtamping of executions was de- 
cared unriecſſary by the act 4. parl. 1686, the Lords 
reduced a' toening, a0 found it Eo becauſe there was 
no print nor veſtige of 's ſtamp on the» execution. 
Fount. 12. Feb. 1686, Livingſton.—It being objected, 
as a nullity in;a. horning,: that tho the Executions! bear 
to be ſtamped y et no veſtige of the ſtamp appears, and 
the executions 2 but a recent deed i» anno 1682, An- 
ſwered, in fortification of theexecntion, aſſerting It iſelf 
to be ſtamped, it is offered to be proved, That, at the 
ontgiving of the proceſs, a veſtige 1 the ſtamp did ap- 
pear. The Lords formd the anſwer er bree 
(Horying) 10. N ere . * 65k 


. Py 
> ng, 


r 3 a Hornidt g. 


tr-veing objected as a nullity of a iber 1 
it boxe not meſſenger to have read at the market- 
con the execution of the horning, as he did the horn- 
ing itſelf, and às was conſtantly in uſe to be don, con- 


form th a teſtifteate under the hand of the keeper of che 


repiſter of kornings ; the Lords found; That: there wis 
vo expreſs law, nor act of parliament requiring that ſp- 
kmnity; ind that the cuſtom was not dome to be. fofH EE; 
ed as to be obligator y, there bei de nunciations both 

ways; and tho” 22 cautious me engers adjected thut 
formality, this was not enough to make it grow up o 
un univerſal r A therefore they _——— 


456 EXECUTLOMN 
the nullity, and ſuſtained the denunciation,  Founr, 18, 
i July 1702, Bogle. | a . 18 ; Wt rife; re #y 3 Tx; 75 . Ky 


Execution.againſt a Body-corporate.' 
N a proceſs againſt the York-building, company, -this 
objection was proponed, That both ſummons and exe. 
eution were void, being againſt no perſon Whatever, 
by name or deſignation, but in theſe general terms, The 
governor and company.. Anſwered, The defenders area 
body - corporate, named in their charter, in the terms they 
are ſummoned, and authoriſed to ſue and defend in that 
character, and are thus deſigned in the contract libelled. 
This was pled to difference the caſe from that of 
burgh- royal, in whoſe contracts the provoſt, bailies, &c. 
are expreſſed by name, and ſo ought to be cited by 
name. The Lords repelled the objeQtion, and ſuſtained 
proceſs. Jan. 1733, Murray. 


4 4 "TE &* Zn 


Inchoat Diligence not carried on, if it falls 
buy Lapſe of Year and Day? 


II was found no nullity in a horning, that the denui> 
_ «ciation was more than a year after the date of the charge. 
Had. 13. March 1610, -  -—=lnhibitipn ſuſtained, 
altho' the execution, againſt the lieges at the market- 
_ croſs of the regality, was more than a year ſubſequent 
to the execution againſt the party, Dur. 1 7. July 1627, 
Fairnie's bairns,—Summonſes fall, if not called within 
year and day. See Proceſs, '' 
4 | 55 ; - 8 „ 


Execution of a Charge to enter Heir. 


A DECREE, cogaitionis cauſa, in order to aqhadge, 
proceeding on a charge to enter heir, yet the execuiion 
wanting theſe words, „ That he charges therp to em 
« ter heirs within forty days, coufarm to act of parlia- 

4 ment, james V. with certification, that ſick like execu- 
« tion ſhall paſs againſt them, as if they were actualy 
entered; tho” the execution bore, to proceed on a 
general charge, and ſummoned them to the effect with- 

in written; nor was the objeQion made aw. 
941 * W . decree 


Fd 
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decree cognitjonis 277 neither was the reduction of 


the adjudication, fo owing thereupon, raiſed to annul it 
in totum, but only to cut off the odious 'accumalations. 
The Lords found, the execuian of the general _—_ 
to enter hęir to be qull: yet, ſince it was not quarrelied 

at the time, they found it conld not annul the adjudica- 


tion in totum, but only reſtrict it, and cut off t e | 


and den ons Ford. 21. 19 22. AI 
Strachan. | : b 


* 


E . a a Ship. 
ARRESTMENT of a hip, een mira] precept, 
is goods if intimated perſonally to the pol 
er, who, executed;the arreſtment, neither take the 

fails nor rudder, from the tip. in the uſual manner, ac- 
cording to the direction in the PLESEPt, | nor, leaye a co- 
py of the arreſiment . on the hip, nor d 
copy of it to the e L Nie 22, March 1637, Fippie 


o 


Executions: that require. not the, —— 


Solemmnities. 


Acrra ON of a tenant to his maſter's haxop-court, 
needs not bo by giving 
be diſproved dy wito&fſes. ; Dur. 11. July 15 70 Hay. 
Verbal warning at the bouſe within burgh is ſufficient 
to ſupport; an action for removing, 8 any . written 


execution, or publication at the eee Dur. 
18. July 1094 Hart. 


Meents bearing in general to be law 
fully gone about. | 


AN inhibition was found null, the execution not bears 
ing the public reading of the letters at the croſs, auf 
three ſeveral oyeſſes ; tho” it bore, that the meſſenger 
lawfully inhibited the lieges. - Gosf. 10. Stair, 11. July, 
1675, Stevenſon. —A decree 20 years old, being 
relled, becauſe it did not bear the party to be ſonal- 
ly an zpreher;ded; but only, that he was law ful y cited ; 
the Lords repelled the ths” 7a the party being lawſully 
vor. I. Qq cited 
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was reſerved as accords. Dirl. 29. Jan. 4675, Melu- 


- tude to meſſengers, making them judges of what v 
legal execution; therefore, leſt this deciſion ſhould pre 


- Found mill, for wanting of ſi knocks. Stair, 19. N. 


f Ä— ben 
cited to give his oath, and he could not be lawfully ci - 
ted, unleſs perſonally apprehended ; and it is preſumed, 


that omnia erant ſolenaiter acta, unleſs it was made 
appear by production of the execution, that the defend- 


er was not -perſonally apprehended. ; But reduction 


raſh, —Execution of inhibition againſt the party iohibited, i | 
found null, not bearing the delivery of a copy, but only, il . 
ee that the debtor was inhibite perſonally apprehend. WW I 
ed.“ Stair, 28. July 1671, Keith. An expired compri-W | 
ſing was found null, where the execution of the leiten „ 
bore not the delivery of a copy to the debtor, but only 4 
„ that he was perſonally apprehended and JawfulyM 
„ warned.” Falc. Harc. (Compriſings) 23. Nov. 1681, « 
. Sanders,—An execution of arreſtmer:t,. bearing that the „, 
letters were duly and lawfully executed axainit the 7 
Pl perſonally apprehended, but not that a copy was left, zn 
found null and informal. Hare. (Arreſtment) Feb =) 
1682, Cunningham.—The execution of an inhibition i co, 
bearing perſonally apprehended, yet not mentioning be 
hat a copy was delivered, being quarrelled as null; tay - 
Lords found, That the want of theſe words, in the exe ye 

_ cution, that he delivered the party a copy, was not a lui nur 
- ficient nuflity ; but was ſupplied- by theſe wards, Thai elan 
he lawfully inhibited tim perſonally apprehended ; which No 
word 0 implied, that all ſolemnities were leg fuſt 
h adhibited; law preſuming pro inſtrumemti veritar ne 
But ſeveral of the Lords, thinking this too great a ly tbr. 


dangerous, the Lords, a few days thereafter, ordaine 
the cuſtom and general ftile of ſuch executions ta be t 


ed in the regiſters, and upon a report madg, that ab A 
the time of executing that inhibition, many chers ve wit, 
found to have been executed in the ſame manner: Wi ther, 
Lords adhered, Forb. 16. Fount. 18. Nov. 2709; C10 non 
die. Execution of an inhibition, bearing, ( {eve 7:2, 
c knocks, and that the party was lawfully inhibite 


* 


a 


o „ 
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ci · 8 5 4 : : Bo | 5 
ed, MM Clauſes implying or importing particular 
ade legal Steps of Execution. 4. 


in. bore not that the meſſenger charged the party perſonal- 
ted, ly apprehended, ſeeing, it bore that he delivered a copy 
n, to the party, which implied a - perſonal execution. 
end Dur. 22. July 1626, Stewart.— Au inhibition was found 
Pu: null, the execution not bearing a copy affixed at the 
tren BY pier of Leith, but at the croſs of Edinburgh, tho it 
only WW bore, © a copy left at the market-croſs of Edinburgh, 
fuly « before theſe witneſſes, &c. at the market-croſs of E- 


681,08 « dinburgh, and pier and ſhore of Leith reſpedlire; 


t he which was not found to import leaving of a copy. Stair, 
Fount. 22. Feb. 1681, e ibis execution of a hotn- 
ing againſt one not perſonally apprehended, was ſuſtain» 
ed, altho” it bore not expreſsly, that the meſſenger left a 
copy, but only that he left a juſt and authentic in the 
lock of the moſt patent door of the party's dwelling- 
houſe, whieh could import 
'Feb. 1709, Seafield. Found that the execution of 4 de- 
nunciation, bearing three oyeſſes, did import open pro- 
elamation and public reading. Harc. (Meſſengers) 


lic reading and open proclamation, which laſt did import 
three oyelſes.. Fount. 14, Feb. 1694, Moriſon. 


Execution: returned blank to the Party. 


| AN execution being ſigned” by the meſſenger! and 
witneſſes blank, and fo tranſmitted to Edinburgh, and 
there filled up by the agent, which was then a com- 
mon practice j the Lords were all clear, that it was 
prava conſuetudo, and of ill conſequence ; yet thought, 
that the precedent might be as dangerous on the other 
hand, for it had been generally done, and error con- 
munis jus facit quoad preterita, otherwiſe, the half of 
the decrees and proocefles in Scotland might be annul- 
led: they therefore repelled the nullity, without pre- 


tion AN execution of a charge was ſuſtained, alths* ir | 


nothing but a copy. Forb. 23. 


Nov. 1683, Baillie.—An execution of an inhibition Was 
fuſtained, tho? it wanted · three oyeſſes, bearing the pub- 
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PN EXECUTION. 
Jadice of diſproving the execntion as acordss but re- 
ſolved, by aff act of ſeuerumt, to — 1 9 — 
in time coming. Fount. 9. Ian. 1700, * 
An execution being ſigned blank by the meſfenger 
witneſſes in the country, and ſent blank 10 Edinburgh, 
where it was filled up with a formal execution z. only 
the me ger had ſent along with the blank, a fort 
note, or minute, under his hand, containing Tore few 
of the effentials { of an "execution ; 5 _ Lords ſuſfained 
the. execution, leſs the other p "Work" prove 7 
witneſſes i inſetied; that 1 the ſ rk ities of fix knotks 
SP hr 4 copy, &c, were not uſed ; but for” 
come, the Lords, thereupon, made in at . 
diſcharging ſuc uch blank executions under pain of nullity, 
belides deprivation of the en, Fust. 25 Jive 


f at tat 


4s 


verbal Citation 2 


- DECREE of the ſheriff war found wot ; veg vpbn 
vals citation ohly ; for, tho* of old, when writing was 
verbal citations were allowed, as ti t day they 

are 420 0 baron- cout ts, * now' ſihee writing is cnmom, 
= the act 5. park 1087, anff act 13. Park 2695, re- 
e ſubſcribing Ameffes to execurions. of me ſſenger, 
Yer bat cititions are not to be fuſkainet, | Fount. 19. 


* einn. 
e beg cut be exe tak 
Toner decif ont. vol. I. p. 96. Stewart, 11. rr I 745. 
- + DEUNCIATION: of a horningy agai Lee 
out of the kingdom, at the market · crois of 4 
| only, does nor, giv currency F r 
vol, I. p. 298, cen N Nov. 27. 174% 

AN execution was ſuſtained, bearing e of 
debror's perſon, without ſaying to whom), before wit. 
neſſes, but 40 aſter inſerting the 7 that 
the perſon was det livered to a baile. . Fale. 1199 
$32; lem. Dec. 227 5 10. Feb. 1748. 
. OINDING. may be execute 4 * 
| 5 to pay. Falc. vol. II. p. 184. An 
1750. 
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prodycing another after the proceſs is called, given out, 


Irregular ; becauſe the records of court ought never to 


EXECUTYION. $1 


tors at the croſs were the ſame with thoſe on the ground. 
Falc, vgl. II. p. 296. Geddes, 6, Dec. 171. 

THE objection to an execution, That the town · coun- 
eil ſhoyld have been cited as well as the magiſtrates, of 
the town, was ſuſtained. Home, p. 379. Clarkſon, 9. 
Jane e o ih 22 i 5, . POTS 

THE execution of an inhibition, need not expreſs that 
it wag executed at the bead-burgh of the juriſdiction, 
wherg the debtor. reſided. Home, p. 429. Competition, 
Campbell, &c. 19. June 474444. 

A NULLITY in an execution may be ſupplied, by 


* 


and defences returned. Home, p. 437: Beg, 7. July: 
* COMPLAINT, againſt the magiſtrates of Rather-- 
glen, for an undue election, being appointed to be ſer - 
ved againſt them, the complainers, inſteall of extracting 
the complaint and the interlecutor, and delivering the 
extracts to a meſſenger to be executed apainſt the. ma-- 
giſtrates, took the ſhort-hand way of delivering to the. 
meſſenger the principal complaint itfelf, with the inter- 
locutar ſubjpined. It was objected, That this form was 


be carried-out: of court, and the only proper warrant 
for executing, is an extract under the hand of the clerk. 
of Court. Elchies obferved, That commonly the king's * 


authority is interpoſed by letters under his ſignet, for 


citing perſons to appear before the Court of Seſſion, but 
that, in matters which require diſpatch, it is cuſtomary i 
for the Court to cite by their own authority, as in ſum- , | 


mary complaints, which are conſtantly ſerved by autho- 


rity of the Court, without-the intervention of the king's 
authority; the extracted complaint and warrant for cit- 
ing being delivered to the meſſenger, without 'paſling 


the ſignet,—As to the objection of delivering the record 
itſelf ro the meſſenger as his warrant, he obſerved, that: 


it was the cuſtom of old for macers to cite all parties 


within two miles of Edinburgh, carrying with them the 


record itſelf as their warrant; and that he has ſeen in 


the journals of this Court, an inſtance: of an order di- 


rected againſt a ſecretary-of ſtate, to enter his perſon 
in ward, within three hours, which muſt have been 


ſerved upon the Wr the authority of the inter- 
e 


locutor 
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464 -EXECUTION. 
ron ; ag there 7 aa rib —— t N 
rds accordingly repelled the objectidn. 
11 Burge % Kunhirg . foly 1777. 
a competition, it Was TEN to an in at 
the inſtarice of Robert Allan, that ir wis extcaed vpon 
the Feb. 1 1696, 3 againſt Sir Georg r at his 
awellin Hou e in inbirgh, | b 1 copy 2 0 
the ino tent _ &. ; arid to an pe. Arle; 
jaſtance f Robeft Hal waren chat it Wis elite on 
the ſame 2 73 e a#4inft Sir Gbr < forth of 
the bingo market-croſs of. * 
and 5 of Leich, and, that as he could höt 1 in the 
kingdom; and out of fr at the Tante time, one of the exe 
7 9 5 behovgd to be null. To this it was anſwered, 
„That he might, on the ſume day, be boch in the 
1 id gut of it; ſo that both extctitions mi 2 
be good, ſu ppoing them to be exxcute at different ti 
of the 8 That the two executions could evi 
be ſet up-in o ppoſition to one another; ' each creditor 
ftaod on his own „ grkd; and the objeQor. muſt chuſe 
which execution he would object to, and prove | his 
hiection. The Lords repelled this objectzön to the 
executions ; but reſerved to the. oblector, to difprove 
either of theſs executions, bw 0ult be adviſed. 
Fac, Col. vol. I. p. 12. Blackwood, 9. June 175 4 
1 execution of a ſfummont, mentioning, t the 
witneſſes ſubſcribed the ſane, but not expreſsſy bearing, 
that they, were preſent when the citation was giver, 
was ſuſtained, as ſüffieientiy 83 the . 1. of 
the witneſſes. Fe. Col. vol I. P. 40. 


1752. 


IN rankings 150 kale, an objeRtion v. unge that 
the common 

name, altho” he'was 10 particular] de ſigne: 
profeſſion and quality, that conta at 75 Per ſe fora.” "Fac. 
Col. vol. I. p. 116. Dalghſh, ö. July e 
IN a ranking of creditors, it was objected, i an in- 
bibition was null, for that the execution © "it . _ 
« a copy was fixed uj n the door of the debror's bon "4 
t after the meſſenger had made fix e as 

« js, becauſe-be could not get the debthf 1 # where- 
| as the 75. act, parl. , V. avthoriſes This tue tho 
e execution, in Ahe N when acc to: hoon 


=y 


17 July 
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band torthe moveables, was, at moſt, but an -unjverſal 


ER AER 8 
cannot be got; Lot, * the fer Vants refülſe te rect « the £2? 
py, neither 82 Which tile execution hore. "Lords 


repelled the objection. | Fac, Cel. vol, 1. P- 31%. Goty. 
16. Nov. 1756. : | 
SHERIFF-0 flicers are abiB6AGT to bificiare as mef- 
ſengers in exectting, # ding 2 5 57 witiieffes and 
havers in 2 Jun 140 37 Yol. . 318 * meyen ſp- 


beans, þ | je 
8 war ON e, dk to be edited > See 
Fat. bane 
FORM of th: kreta of wn © See Rios thy! 
IF a meſſen er is allowed to me! 4 5¹ ececution 4 Fer 
bring roduced in jud ment 7 See ige, r 
MALITIES exeFution, 41 ro ve inſtete, 
15 Tubſertbin.” See . hed th 
k 9 1 7 tumber of day muſt eien, 35 5 . 
duciæ le ; 
D Fre 7 Lk exctutions, bo far Abri, hy wit 
neſſes See 
; 55 EC Tod þ b 228 meſſengers. See Cov: 
uetudes ; 
EXECUTTONS of inbilition niuſt be Ant * the 
clerk. See Regiſtration. . en . | 


"EXECT.T.OR,. 


LADY; ha a general diſpoſi- 
AL tion to: all. dez b 3 "Who une 
ables, the Lords, in a competition ſor tothe 7 050 | 
the office of execurry bet een her and 
lier huſband's neareſt of kin, preferred the ner . 
cauſe they thought, that her difpoſttion. from her huſ. 


legacy, which never excludes the execmor ſraj 
firming.. Fount. Dalr. Forb: a7. Jan. 1708 
THERE cannut be a ſecond principal confirmation of 


the ſame fubject, and thercfcre the 


— confirmation of the ware eontain- e be = 
ed in a certain ſhop, tho only gene- rmations 
ral, was prefer — 3 a ſecond confir- ' thr ſame fubjr# 
mation of. the ſame, oondeſcending u- at” 1 E 
pon the particular Ware. Stair, 18. Te"? | 
Jan. 1. 2 due to a 


1 


deceaſed, falling to three brothers and a ſiſter, equally 
the reſt, by 8 himſelf ſole executor. to the 


whole ſum, and then | 
the other three, upon notice of this, alſo confirming 


themſelves, both parties having charged the, debtor; 


the Lords, in a ſuſpenſion of m iple-poindiog, 10 

that the neareſt of kin had not talen the habiſe way of 

affecting the ſum in queſtion by a ſecond confirmation, 
ſince the commiſſarĩes ought not to make two principal 
. confirmed teſtaments to the ſame ſubject; but that their 
legal method was, to have raiſed a proceſs againſt the 
executor confirmed, to denude of. their; ſhares of the 
executry goods, and, on that dependence, to haye ar- 
reſted in the debtor's hands: however, the Lords, in 
this caſe found, That. the executor could not aſſign the 
whole, ſo as to prejudge the other neareſt of kin ; and 
therefore found the aſlignation null as to their parts of the 
ſum aſſigned, fo that the right returning to the cedent, 
as if it had never been out of his perſon, the others could 
oblige him to denude, and, upon his affignation, force 


the debtor to pay · them their ſhares... -Fount. 28. Jan. 


1704, Robertfon;. e I 
A CONFIRMATION of. a'Jebt, due by a- debtor 
named, was ſuſtained, tho" neither the 
Form of con«- ſtm nor the ſecurity was condeſcend- 
| frmation, ad on, and- therefore, a- ſecond parti · 
5 1 cular confirmation, of the ſame ſubject, 
was found-null, Pount.- 8.. Dec. 1693, Kinfawns,—4 
wife, being confirmed WITT þ ji of kin, the 
hafband, who was alſo conjoined in the confirmation, 
for his. intereſ}, did, . after his wife's deceaſe, lead an 
adjudication upon one of the bonds confirmed, Many 
yeaggthereafter,. in a. competition of creditors, the ad. 
join was objected to, as dedueed by a perſon who 
had no right to the debt, the huſband being only con- 
firmed for his intereſt, which was at an end by the 
death of his wife. When the queſtion came before the 
Lords, an inquiry was ordered into the practibe of the 
commiſſary court, with regard to the confirmation of 


married Women; and it was reported as the. practice | 


of that court, that the wife only was confirmed: upon 
the adjudication was ſuſtained, ſeeing it 54S 
. 1 


ning the ſame; and thereaſter 
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that the huſband was cbnfrme d. joint ee eu＋er R his 
wife, arid the office behovrd to actreſee tu lim aſter 
her deceaſe; 8. Nov: 1738, Ewart, 

THE Lords fuſtalnec 4 reſtament, 0! it bore: nov 
that the executor, at the confirmation, 
made faith and*deponed' om the inyen- 1 
tory, but only chat it Was faithfully” ade faith; f 
made, and gien up by him, ahh“ the cantiony Gel ne 
inſtructtions 'to the commiſſaries re- 
quire exetutors to make faith: Porb. 10 Det! 70 
Lees. —In'a proceſs againſt an execntrix, " Which refolv- 
ed into'a'cottipt and reckoning; ard the” ſver+ alſed- 
ging. he wat not bound to till e rene weck her 
caution to tue evt 4 Serin her former 
cautioner being dad the Lord ordained her to rene 
her caution, before the purſuer ſhould be obliged to coinpt 
to her, 'the* her former cautioner was 2 father, to 
whom ſhe. ſucteeded is mee, jus | Fount 9 Dees 
1709; Metizles © © 

IT was found, That an exetutur cannot: renounes 
the office; if” HE hay ity ene i ST 1 i 
tromiſſion, Ons por n off Tits 
Balf. (Fett) a 58.7 1881 
mont. 7. March 15 | 
nunciation. 


Were we ras, . 


1 1 
a 4 © 


prefugice my an me 
D ae Ay Him, 2 wife 
ſame is mene d a executor, . 


before he wake rhe debt his own, by 
taking decree iu bis. 0wn nate, an:. 
Not hen cis FA. Stair; 4, Nov. Ahl, Bid | 
THE reli has no action Goat the deceaſed d oper 
ors for her third. Ste muſt ſue the | % Ef | 
executors, or or confirm herself tx ecu- Thr ene: 5 
Tix-creditrixy if there be no . 4 _ has the apy title 
tors. Had. 13. "March 11614, Dun, ie bntromit with 
duff. Dur- 14. Feb. 622, Never, the ſubjetls cope = 
7. July cage. 9. Dec. 1628, Armed 
Mackie, Fort, 12. Dec. L712, Ma. . 
by.— Tue :ontraty, or , 2285 


1 by her preſent party, tho' ſhe had my without 
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had a direct action agaiaſt a debtor, for her third of Y 


bond, due by him to the deceaſed... Dur. 11. March 
1623, „Dougal.— And a bond, being. conceived to huſband 
and wife, and longeſt liver, the relict was allowed di- 
rect * lf the debtor, for payment of the an- 
nualrents... Here the buſband died be ore the. term cf 
payment, and the ſubje& conſequently. was POR. 
But it is not clear from the deciſion, whether the * 
band's executors had confirmed this ſubject; if not, the 
relict, no doubt, had a direct intereſt, needing no con- 
firmation. Dur. 7. July 16325, Faleouer,—A-legatum 
uominis being left, the exeeutor, nevert leſs, 40 not 
the legator, was found to have right to ſue for it, be · 
cauſe the debt, quot, &c. muſt firſt be deducted Mit. 
[> 23. March 1564, Executors of the biſhop. of 


Alegator cannot ſue, the debtor for; his legacy, not 


being /peciale legatum, where there is an e No con- 
firmed, gs” the executor omit: to confirm _ OY 
Had. Hope, (Legacy) 4+ Feb. 1623, N 
being a legatum veminis left, with power to the legator 
to ſue for the ſame himſelf,. and the executor pot ha- 
ving confirmed, but. omitted the ſame; the Lords found 
the exeoutor augnt to conſirm, hs. add the ſame to the 
inventory, and make the 1; | . thereto, or 
lend his name to ſue for the . 7 that the legator 
fhould have the axpence of the ſuit paid dum, by the exe- 
cutor, out of the "On ſt free ; Dur. A. Beo, 16328, 
Pool. et action was ſu ined t ine "Inſtance. of an 
univerſal. legator, againſt an intromitter with the de- 
ceaſed's effects, the,executor confirmed being called i in 
. the. proceſs, Dur,. 20. Feb. 1627, Biſſet. 8 
AN executor cannar [a BY pay peels pho upon decree, 
ſo that max have a Entence for * 
He fafely Warrant. Stair, 18. Nov. 167 
till war- . this, tho' the debt tie has 
ranted by a lau- be inſtrufted by writ. Stair, 11. 
Jul ſentence. Nov: 1664, Johnſlon, —A' father, hav: 
ing 4 00 fe bl N the half 
of his free goods at "his de th, e 1 5 
ted, without L was mm er her 
by one of the dece Py gence A a Clauſe of 
warrandice;'and it was found relevant, tha — 
paid the value to other creditors before inte 
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"is 5 "ethos, doin 
Dur. 16. 
this was A 


(ity for the legator to find caution to 
N 2 2 executor, at the creditors hands, ſeeing the le- 


EXECUTOR. 


Ztair, Th June. 1681, Baird, Vet an executor- jomb 
nate, having expended the little free, gear in the de- 
ceaſed's teſtament, that remained over the expence E. 
his funerals, u _w the education of his younger children, 
in reſpect no debts appeared; and many years there- 
after, being ſued by à creditor of the deceaſed's, who 
inſiſted, that the children could have no claim; whether 
as legittim or dead's part, niſi deductis debitis, and that 
the executor * ought to have exacted cautio mutiana, at 
leaſt, 1. not to have paid without decree. The Lords 
decerne againſt the executor, tho the | children were 
inſolvent. Harc. (Exeeutry) Jan. 1685, Roſs, 
2 r utor, ks paid the debt without decree, 
to come in . paſſu with' 
” Cars fate * 


1637, Anderſon— But delt paid * 
ards refuſed tothe exe - oat ee 
N and the debt totally rejected. rata! 1 


Dirl. 8. June 1677, Patrick. 


THE executor is in ſafety to p 7 veces debe, 
and debts given u by the decea 
his teſtament, without a ſentence. Had. May paß privi- 


5. Dec. 1609, Leith, Stair, Goaf. 7. ſaged debts, 
June 167% Andrew. And may pay without fen- 
7 IO Wk and 2 cl * u-  Yence, | 


* * 2 


ee IN n 1 . A 8 
| ent i wil exoner. H „ c 'Littlejo 
A LE ATOR, wg the executor, ar the diftan s of 


more than ten years after the decea- - Moſt pe 1 


ſed's death, the Lords found no neceſ- m0 venienti 


decree was ſufficient warrant to the e Recutor. 

Auch, (L 1 15 acy) 29. March 1627, Craigmillar. 
intenting action againſt the executar, (be is 
not ＋ liberty to Nat another credi- *' 5 


tor, and if he make payment to ano- 22 
' ther creditor, even” after decree; re- 4 —— by oof 
covered againſt him, it will be no ex- 7 : 


oneration; and therefore, if there is ber fo. 2 ; 


not ſufficient to anſwer 8305 he ought — m_ 


to raiſe a muſtiple-poi 12 Mir. te raiſe a ulli. 


Spot. Erecutor) ang 5 OE 
16. Dee. N 1 ff . 


— 
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Jeffray. 22 W ue 2. Dor. 1628 
* 8 YN; oo debt paid a 
* . in his teſtament. , "Dar. alt. 120 


855 fen of the deceaſed havin erefied i in 
4 he executor's hand, which: could 
Ly not regularly dq after his debtor's de- 
aun poll, . ceaſe, yet this was found: a ſufficient no- 
tification of the debt, and interpellati- 
12 after 8 the executor was hot at liberty to pre- 
r r Dur. 14. June 162 25, Conpar. But tho 
the exautor ſo, far acknowledge 'a tredyor as to make 


2 partial payment, this was 5 found to bar him * 


making payment to other ers, and exhauſting the 
N thereby... BY 0M NE ang 925 16. ful 
1639, Telfer. Jinan ox cannot 
eyen upon lawf u Forbes 'prejud dice of debts bee 
up as due by the gece aled in, hfs his tefl (avi; but that he 
W e Kol, We x onlethlg q 8 144. 95 
Nicol on, neration „March“! 1 
Spot. ( Eee 2. March 163 1631, Duff. 10 e Par 
GOODS, 90 rmed in a teſtament, may be proved by 


vitneſſes to pe pale ppretiate, at the 

Tze ap netia- Just of an execup 105 pre- 

Rad, econ 1 25 Sorting wing of. he oath pj- 
* 3 | 2; 

mal lan, that be · 


5 K. K fide. 


2 3 Bn princi 1 eXecytor Was found - 


ox ad imalavap- bliged, at {tance of an * 
. Þretiata,; or 47 * 2 et mile appretiata,. to give 
4 reef at ..the bis bath, bath upon fupjecte omitted, 
inſtanc⸗ of: the a9 one the wrong Appretiation * 
ergaditors, Fc: theſe confirmed : for, tho he 
ef. higher values. merly deponed, further ſubjects tnjght 
_ have, ſince come, to his knowledge; 
and as for the values put upon ſubjects i in a confirmation, 
they are but conjectural, we the executor may 
. thereafter tot a more . exact | knowledge ofthe "als 
- Stair, 18. July 1667, 5 945 eſtimation, put * 
the goods: Arbe teſtator himſel Faun be the rule; in In 
weh 185 there, is 1 N .for, ane executor ad mal 
„  ofpretigie 


. 
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i dit ren 
appretiata. Gosf. 2. Feb. 1672, Martin. e ſame 


muſt be the rule ip compting with creditors, who. will 


not be allowed to prove a higher value, unleſs the leſi - 
on be enorm, as if the deceaſed had appriſed the goods 


within a half of the true avail, Stair, I. Feb, 1662, Bel- 


ſches.—He who is cautioner for an executor, in confir= * 


mation. of a teſtament, will not only, be decerned to 
make the goods and gear confirmed forthcoming to the 
creditors, as the prices confirmed in the teſtament, but 
alſo for other great prices, if the goods be decerned to 
be of greater value than the prices confirmed. Had. 


19. July 1610. Paterſon.—In a ſuit, for a coffer, at the 
executor”s inſtance, who had confirmed the fame at 4 


certain value, the defender offered to pay the faid Va- 
lue, and inſiſted, that if the executor .alledge it to be 
worth more, he muſt add the ſame to the teſtament. 

The Lords ſuſtained proceſs, and found the executor need- 
ed not add the greater price to the teſtament, until the 
coffer was exhibited, that he might know at whatſurther 
value the ſame ſhould be confirmed. Dur. 24. Nov. 162% 
Gourlay,—An executrix was found liable to accompr for 

the goods, corns, and others, at the values given up in the 
confirmed teſtament, tho*thecornsdidnotamonnt to what 
they were given up at; and the goods were truly ſold at 


leſs prices tho, at the time of the confirmation, the had 


proteſted only to be liable for the priges ſhe ſhould get, 
for them, and tho, after the confirmation, they. were 
appriſed at leſs by unſuſpected witneſſes. Juz, 0. 
March 1632, Ludquharn.——The inventory given up 
by the excecutor, muſt be the rule of the charge, unle 2 
he prove, that it was given up at random, and was true, 
ly leſs. Fount. 7. Feb. 1679, Pearſon.—An mote ir, 
is but a truſtee, and muſt not only hold compt for the, 
ung due after confirmation, before uplifting; whereby; 
the legators came to get payment, tho',,t the date of, 
the confirmation; the inventory was no more than ſuf- 


principal ſums confirmed, but alſo for annualents arir 


ficient to pay the debts. Home, Jan. 1721, Rae, 
N 


AN executor, being a truſtee, if be, tranſact any 


debts due by the deceaſed; cannot take. | 

the benefit of the eaſes to himſelf, but e. 1 5 

te fame muff acereſep to the creditors e £96 
Ver. OE TOW Te 22 *”: 7. aun 


pon: 


% 


* 
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and others to whom be muſt accompt ; and fo / am 
diſcharge himſelf with more than the ſums truly paid, 
. rs. July 1709, Farquhar. 77578 16. bd rr 19. 
IN 2 proceſs aga nſt an executor, it will. 0k: be ſu · 
ſtained aꝭ a defence, that decrees are 
Every eredi- already taken againſt him to the ex 
ter may take tent of the inventory, unleſs: be ' has 
deerte, and the alſo made payment conform,” The cre- 
defence of ex- ditor will be allowed to take his de- 
hauſtion will be cree, and make the beſt of it in com · 
reſerved con- peting with other creditors. Nor does 
tra executio- the executor ſuffer; he has a remedy, 
—_— — 3 upon multip 


94 rence ' is —_ upon 
the decree. Pur. 


Jy of reſton.”' © +68 
K PEAS ob is but a traſice, as 
If an exccu- if he die before executing the ieſta- 
for die before ment, by obtaining decrees in his own 
* obtainin en- name, his truſt right muſt die with 
Pence, there is him; and there muſt be a "new | Con- 
place por an firmation, as if the former had never 
executor ad non been. Fount. 29-Noy. 1677. Iſhrand;&c. 
| Executa. A which footing, paz en cxtor 
'*  eonfirmed having raiſed and 
© Diligence taken out an act of miſcom et atjon a 
raifed b the ® gainſt a debtor of the deceaſe 5 and 
principal exe. # after dying pendente Tits, it was 
cutor, will it found, That bh [executor chuld yu 
 aerreſte to the obtain transferrẽ ber of this action, be 
executor ad non _ cauſe he had died before the'teſta Lat 
'Executa ? was executed ; neither could” he. yb- 
tain it, as executor to the firſt de- 
ceaſed, v0 the action was not intented at is in 
ſtance 3 ſo that the action was loſt, and the pur ſuer be- 
hoved to intent one de "000, as executor to the firſt de- 
' ceaſed, Dur. ao. Feb. 162) Lennox, —An executor- 
© creditor, decerned but not confirmed, having taken a 
© Heence to ſue and execite an inhibition upon the de- 
pendiog proceſs, tho” His office fell (as he died beſote 
confirmation, ) yet the diligence, done by himz was found 
effectual to be taken up and followed forth e, next 


| Executor, who: ſhould make bp titles to the ſubjeR ; fer 
ibiticn 
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inhibition, once rite led, becomes a real acceſſory of the 
debt, and muſt go aloug with it, to whomſoever con- 
veyed. Fount. Dalr. 24. Dec. 1763, Carnwath. But 
it would appear, that this has been afterwards altered. 
Forb. 30. June 1 705, iuter co/d.—And if the executor 
has granted affignation of any of the ſubjects confirmed, 
the aflignation muſt fall of courſe. by his death, unleſs 
ſentence” be recovered. Harc. (Executry). 16. Feb. 
1682. Somervel. VVV 

A CoO-EXkCU TOR dying before ſentence, the of- 
fice aecreſces to the ſurviving execu= | _—. 1 
tor, Bal. (Saecuror] 14. March 1548, What if there 
Culroſs.. Dur. Spot. {Executor). 23. 62, 4. cer enecu⸗ 
July 1625, Aitken. - Fount.. 6, Dec. } FC 521 
1693, Beek. — The like, where the co- 3 
executor, by decree of the commiſſaries, was ſecluded 
from the office. Dur. 26. June 1629, Young, | 
IT was found, That a teſtament is to be reckoned as 
executed, and no place for. a n f ] 
cuta, when a decree is recovered a- file executor 
gainſt the debtors, tho” the executor die after obtain- 
die before he get payment. And the ng ſentence ? 
reaſon is, that — bet 

denounced the 


raiſed diligence upon his decrees, and 
debtors,. upon. which annualrent is due; and paſſibly he 
has alſo gone on to compriſe the debtor's lands; and ir 
would be abſurd, that all theſe diligences ſhould vaniſh, 
which behoved to be the caſe, if there were place for a 
confirmation ad non execute, ſeeing the decrees and di - 
ligences copld not be transferred or ſettled in the per- 
ſon of the executor ad no executa, who repreſents the 
deceaſed only, and not the executor, at whole inftance 
the decrees are obtained, Dirl. 16, Nov. 1666, Reid. 
Stair, Newb317.. Nov. 1666, Downy. . Gosfe21, Nov. 
1671, Collinſon.— Two executors having obtained de- 
cree againſt a debtor df the deceaſed, the one executor 
dying, the other charged for the whole; which. the 
Lords ſuſtained, ſeeing the teſtament was executed by- 
a ſentence: in_which caſe, the other executor's 17 1 
ſentatives needed not be called. Stair, 25. Jan, 1665, 
Menzies. —The' contrary afterwards found, and the de- 
ceaſed execntor i half, determined to belong to his ex- 
ecutors, and not to 8 to his co-executor, tho they 
2 ws "INES... were 
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were conjuncti, both in the office and in the, decree. 
Stair 22. June 16 $71, Gordon. 
A d is A 9 5 95 and when he takes 1 
a againſt a debtor, it js ſtill qua ee; 
ä Ig by rain. i upon which footing, while the decea- 
ing ſentence, he Ted's effects are in medio unuplifted, bis 
does not become. neareſt of kin, creditors, Sc, will ſtill 
e | or be preferable to thoſe deriving right 
can the executry from the executor, Thus, an execu- 
be attacked for tor having taken decree in his own 
his debts. name againſt the ene debtor, 
Gol and then dying without uplifting, in a 
competition \between's donatar of his ſingle eſchent and 
the neareſt of kin of the firſt deceaſed ; the Lords pre- 
ferred the neareſt of kin; for tho”, by taking decree, the 
might is. ſo far eſtabliſhed in the executor's perſon, that 
e office will tranſmit to his repreſentatives yet, quoad 
the property, it is no more his after decree than 5 
Stair, ( osf. 21, Dec. 1671, Gordon.. . 2 
IN, Kastor, u neareſt of kin, confirmirig,. is i in 2 
differ ifferent caſe from a aro adi "ans 
* ee A truſt - right, or procurat 
of an executor 2 the behoof of others, ile m_ 
775 neareſt of the truſtee. It is r Where the 
Hu, in 4 con. procuratory is iy rem ſuam, which is 
plete title, and. the caſe of the executor, gue neareſt of 
% plate for a kin. A confirmation of an executor, 
non executa, u neareſt of kin, is nothing « elſe bt 
the' be die uy a legal procuratory or affignation, with 
exteatiqn, ke burden of debts, granted by the 
4:48 3 i law, Which never dies; Which being 
in fem ſuam, may be followed, forth as a jus, queſitum 
by the executor's repreſentatives 5 or allignees. And, 
as the law never gives a ſecond affignation while a pri 
or is in force, there can be no place in this caſe for an 
executor ad von erccuta, tho the neareſt of kin ſhould 
die before obtaining ſentence. 24. June 1937, Aachen. 
Set Harc. (Executry) 6. Nov. 1686, Graham. 
TIE third of dead's part due by xhe act 14 parl. 
185617, for executing the office, is only 
4 161 75 7 competent to ſtranger executors nomi- 


7 nate, not to executoradatiye, Fry 
the' third, ' neareſt of kin. Stair, 28. Nov: e 
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fate, has no right to # third'of the dead's part; Fount. 


26. Dec. 1704, Robertſons, —The like; Harc. (Execue, 
try) 27. Jan, 1688, Inchdarny.—The. contrary was. 
found, Nicolſon;. (Dead part] 6. Dec. 1632 Douglas. 


Stranger executors have a third of the dead's part 


there be ſo uchi free, all: debts and legacies being de- 
duced, Dur. 29. Nov. 1626; Furſyth. Dur, 9. July 
1631, Wilfon. Stair, Gosf. 15. Jan. 1674, Paton. Stair, 
25. Jan. 1681, Bathgate. 


„ at er ro Strat nd en 


legatar, in a proceſs. againſt-him, at the inſtance of the 


Kr @ 


not · to debar any perfon from leaving his effects, to any 
prrſon he pleafed; Dur. 15. July 1626, Oliphant. —An. 
executor cannot have both-a third of the Sefa te- 
beneficial. reg 25. Jan. 168 1, Legataries of Arnot. 


contained in the inventory, nor intro- 


A AN executor is not chargeable w with particulars not 
5 mitteg with. Fale. y vol J. P. 29. Dun, Lat Liter drciffans. 


of 18. Dec. 1744. 
 EXECU TORS-nominate, having laboured and ſown | 


Feb 1737. 
PAYMENT, made by _ executer, without decree, 


THE executor may, after elapſing of ſix months af - 
ter the deceaſed's death, uſe the right of retention, 


kr which was competent to him by the former practice, as 
ell. BY all debts due b y 17 deceaſed to bimſelf, which will 
„ee equally available to him as if be bad obtained dectee, 


and conſequently will found him in a preference, _— 
all creditors who have: vſed no diligence within that p 
riod, tho? they ſhould immediately after ſue for their 


22. Dec; I 744. | 
AN executor-creditor, ke an executer-dative; being 7 
iwuſtee „ not lable to the riſk. of goody perithing / 


for executing; the teſtament; but this is only in caſe 


A MAN having left a ſtranger execurar ind, univerſal; 


neareſt of kin, the Lords found the whole gear. to be- 

long to the defender, without uy deduction, not with - 

ſtandin "g the act o A myo $ | 61 7;, which was found 
e 


j ſtament, and his Laser Beiltes, "bak nay chule the moſt 


de deceaſed's farm, were found liable 10 the univerſal 
legatar for ine profits. Fale. vol. J. N 232. Tait, 28. 


was ſuſtained to exhauſt the inventory, on particular cir - 
eumſtances. Falr. vol. I. p. 129. Simſon, 4. June 1746. 


debts; Pale. val. L. p.. 33. Rem- Dec. p. 98. crichten, 


Xr. 3 orr 
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or falling i in their appriſed values, but is wal to ai 
poſe upon them by auction, and to account for the price · 
5 Rem. ec. P- 263. Ste wart, Ec. 16. July 2 - 75 
CO SSARI ES are 47 td give out confirmati- 
ons of a part of the deceaſe s effects, if the neareſt of 
kin apply ſor them, and cannot iuliſt that full invento- 
ries be made up. Fac, Col. yol. I. p. 131. a, Lk 
Ay 175 3. Mp T1 Fa 
ENERAL diſponees, tho” not named excentors, are 
entitled to the office of executor, preferable to the de 
eaſed: neareſt of kin. Fac. Col. vol. I. "Be 183. Craw- 
ord, 10. Jan. 1755. _ | 
A 50ND of proviſic ion, granted by a brother to a fl 
ſter, and bearing to be in full ſatisfaction to her of all | 
claim of executry, found in the hands of che brother's fir 


15 1 his death, are, not exclude the ſiſter from be- ſte 
251 2195 executrix, gua neareſt of in. Fac. 0 T. 

vol 4 21 6: Home, 6, ug. 1762. a 
E ECUTORS, if 225 can aſe, or be fied 1 ? no 
. Solidum et ro rata. du 
* what af es liable for. annualrent „ see Annual pre 
en. . AS 
WHO , executor qua nearſ? f hin 2 See Save! try 

* DILIG ENC: 22 by executors. See Dili nt ty 
7  EXECUTOR's | oath, if reste, eredisorss yy 
roof. e 
'E LECUTOR may pay bimfelf i in the un place. See 
Payment. ' Le. 


CREDITORS have a direct action againſt the. intro- 
mitten with goods left toni, the inventory, without neceſ- 
ſity of confi — ad om See a ans, 8 


tion. N 3 8 4 
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ä A N heir, baving made bim eit liable 
*Title YI con- ' to his predecefſor's debt, by en- 
#1 mation. Kok _terin the creditors, tho? they reco- 

_ vere no. decree againſt bim upon the 
paſſire titles, were found ſufficiently entitled ppon their 
 fimple, grounds of debt, to confirm: executors-creditors 
to him after his deceaſe. n 26. Dec. 1 5, p 


n 


an obligation to pay, and he had ac- of. 74 W bee 


EX ECU TRT. 4. 

a queſtion, If a creditor, having an herb honeh | 
— he is infeft, may ſeek to be 

confirmed executor-creditor to his de- If « an i 

ceaſed debtor, the reaſon for the af - ble bond can be 

firmative was, That he had in his bond -2he eee 


tion againſt the executors in his option, &ox 2 - , 
as well as againſt the heir; engo he 1 
might be executor., But the Lords thought, that if 4 
3 on an heritable bond ſought the office, he was 
preferable, becauſe an heritable debt cannot be the 

ſubjeR of confirmation Palio, ergo nee ee, Fount. 
17. Dec. 1686. 1 

AN 9 is but > truſtee, as well as a. 
imple executor.; but then he is. a tru- 
ſtee principally for his own behook.-/ 75 an ere. 
The law, which never dies, gives him euter-creditor 
a procuratory ia rem ſuam; which is die before ſen- 
not a ſimple truſt to die with himſelf, tence, 0 plare 
dut may be followed forth by his re- for a non exe - 
preſentatives as a jus guaſitum : and, e 


as a decerniture and confirmation is - 


truly an aſſignation to the ſubjects erde in \ Kerk 
ty and payment of his debt, there can be no place for 
a new aſſignation or confirmation ] non-executa, tho” 
be die before ſentence. - '24. June 1737, Mitchell. 

AN ANI EY foot. 5a 14 Fen y Soi . 
gence. Pb: | 


T was „ found, That e made 


in 1 of the children of a firſt | What 40 | 


marriage, a debt affecting the de- | aft? the whole 

ceaſed's whole goods, as any other -head, what the 

debt does, and that it ought not to be dead's part en- 
taken off the two thirds of the move- ? 

ables to make the ſecond wiſe's third 

free thereof, but that it ought to be taken off the who 


in cumulo, Dur. 17. Novel 638, .Fraſer.—A clauſe. of 
conqueſt, in a contract af i marriage, in favor of the chil-- | 
dren of the marriage, must come off the whole head: and 


* 


* 44 
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thereſore,. a fecond wife, inſiſting for her al third 


was found entitled only to the third of the ſurplus, aſter 


deduction of the conqueſt, during the firſt marriage. 
Stair; 25. Jan. 1671, Sandilands, Stair, 19, June 1678, 
Dickſon... june 1729, Stewart.—A- bond of proviſion 
delivered in liege pouſtie, like other debts, comes off the 

whole head of executry. Stair, 16. July 1698; Murray. 
IT was found, That funeral-expences, aliment of the 
deceaſed's family till the next term after bis deceaſe, 
the expence of confirming his teſtament; and his relict's 
mournings, affe& not only the 'dead's- part, by” come 
off tlie whole head of the executry ; all theſe being con · 


ſidered as the deceaſed debts, but that the charges of 


building a monument to him, by warrant of his teſtamen- 
tary deed, muſt come off the dead "parent Forb.. 
20. June 1713, Monerief, & . 
WHAT 5s rechoved executey, with relation Pry chib- 
dren See Heritable and moveable. ' © 
INT with relation to the wife 2 See Haſhand and 


PARTITION 2 mug. of; alien, and; 
drad's art: See e N | 
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IHE Feightors of a ſtip * 8 truſted the Wan 
with a ſum of money, as a ſtock-purſe, for bay- 

ing goods at the port for which he was freighted, and 
the maſter having run away with the money; the ow· 
ers alſo being hereupon - purſued, not only e ærreitoria 
«/7jone, but upon the edit naute, cauppnes, flabularii,. 
in regard that money uſed to be carried to tat port as a 
corpus, rather tham a- quantity; the Lord, in re rd the 
maſter's receipt carried not ſueh a number of pieces, 
but a neat ſam, with an obligation to be accomptable- 
at meetin „ found, That his receipt did. not bind the: 
owners, ice the freighters followed the maſter's faith, 
and it did not appear, that he. was huje negotiv pn. 


feſitus by the owners; and therefore affoilzied the ex- 


ereitors or owners. Forb. 12: Fouũt- 16. Dec 170% 
Coltram.—Conſtituents found liable to pay money bor- 
5 W by ä tho” neither did Nis cm- 


"# 


EXHIBITION: 47>. 
miſſion bear any expreſs power to borrow money, nor 
was it applied to their behoof, 23. July 17 3a, Rogers. 
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NE deriving right to lands from 
O an apparent heir, who died in ho have in- 
the ſtate of apparency, inſiſted in an fereſt to ſue ex» 
exhibition of the title - deeds of the ©» hibition? 
ſtate: objected, That he had no rignt 
to the lands, nor conſequently to the title : deeds. The 
Lords found the purſuer had no title to demand exhi- 
bition of rights granted to the predeceſſors of his au- 
thor, the apparent heir. 19. June 1734, Campbell 
The Lords allowed ioſpection of the vaſſal's retours ta 
the donatar of ward, to the end he might know what 
lands held ward. Gilm., 7. Stair, 20. Dec. 1661, Ro- 
thes.— An incident was allowed in an improbation ſor 
production of many mens writs, which the pur ſuer had 
no other intereſt in, than to make a 80mparatio literarum 
with the writ challenged, as forged. Had. 4. July 3623; 
Home. — In an exhibition af a contract of marriage, to 
which the purſuer was not à party, found he behoved 
to condeſcend on the particular clauſes in the contract 
made in his favor. Hope, (£xhibition). 16. Dec. 1626. 
Crawford. —A wife and children of - a marriage, inſiſt- 
ing in an exhibition of all writs in the defender's hands, 
granted by the deceaſed huſband, in prejudice: of their 
contract of marriage z. the Lords thought, that tho! all 
methods are to be encouraged. to detect and punithe: 
fraud, yet the ſame muſt be done in a regular way, 
without ſubverting our known forms: therefore they. 
found, in this caſe of perſonal creditors not having af 
tected the ſubject, That they could call for no write 
but what were conceived in their o] favor, or to their 
behoof. Fount. 25. Nov. 1707, Kinaldy. x. 

NO perſon can have action to compel a party to ex- 
hibit writs, to found. an action againſt _ ,, inch ant 
himſelf, quia nemo debit edere inſtru- . » Sin. *. 
menta contra e. Had. 10. Feb. 1623, NJ 


TTV 


JJ Ee SIR. ²˙ r & nd ib. 


3 wa” | | menta contra. 
. Monteith.—In a proceſs of compt and 
- reckoning, between the repreſentatives  - . 

* - 


of two brothers, the purſuer inſiſted, that the defenyer:, ; 


* 
— 


478 EXHIBITION. | 
ſhould produce his father's compt-book, in order to'fix a 
charge againſt him, who accepted nemo tenetur edere in · 
ftrumenta contra ſe ad fundandam litem; and that the 
form of proceſs was, for the purſuer to give in a-particular 
charge; and litifconteſtation being made thereupon, be 
might crave exhibition of rhe compt- book, or other wri- 
tings, per modum probationis. 3 The two bro- 
thers were in a co-partnery; and beſides, one brother 
was factur for the otlier, which gives the purſuers an in- 
tereſt to call for the compt · book as their proper evident. 
The Lords ordained the book to be put in the hands of 
the Lord Auditor; and if, by inſpection, he found any co- 
partnery, or factor accompts, he ſhould - produce the 
ſame to the purſuers, even ad fundandam lten, other- 
wile that the ſame: ſhould be given back and not ſhown. 
Stair, 7. July 1668, Paton. Ft: fe FM Ra 
EXHIBITION, at the inſtance of a we oa cre- 
| | „„, ditors againſt his mother, is compe- 
FP anger” Ser be e of” dt rhings be 
$4: whe — him in her cuſtody, tho" no 
N particular writings be condeſcended ep. 
Dur. 25. Feb, 1637, Hepburn. In a reduction and im- 
probation of certain land - rights, the defender produced 
charter and ſaſine, ſufficient, with forty years poſſeſſion, 
to exclude the purſuer: the r tool out a diligence 
in general to prove interruptions, and having executed 
the ſame againſt the defender himſelf, the Lords found, 
That he was not obliged to depone, unlefs a ſpecial con- 
deſcendence were given of writs called for to be exhi- 
bited.. 26. June 1735, Scot z. and they afterwards re- 
ſuſed to oblige the defender to produce an inventory of 
his writings,. particularly condeſcended on by the pur 
fuer. 13. Jan. F736, inter rofl. i 
IN an action of exhibition of evidents, the Lords found 


5 - - this exception relevant, vd. That be- 
Who liable to fore the charge, being à common evi- 
exhibit ? dent, it was delivered to one of the 
colleagues. Hope, (Habibiſton) 1. Feb. 


1620, Murray.— When the haver of writs is called by 
an incident diligenoe, it is not ſufficient to tibel'and prove 
that he had the writs ſome time or other, but it is ne- 

 eeffary. to prove, he bad them ſince intenting the cauſe; 
and if it is only alledged he had them beſore, it is — 


EXHIBITION. 47 
ther neceſſary to prove, that he fradulently put them 
away. Dur. 17. Nov. 1627, Inglis.— In an inci- 
dent diligence againſt havers of writs, a party was only _ 
found obliged to depone, if he had any of the writs after | 
citation, or if he fradulently put away the ſame before 
citation, quia pro poſſeſſore habetur qui dale deſſit pdſſi- | 
ders: but it was found, that he ought not to be examin« 
ed upon his knuwledge, in whoſe poſſeſſion the lame 
were. 'Stair, 14. Nov. 1662, Creditorg of Bryſon. — 
A party being ſued for exhibition and delivery of writs, 
it was not found | ſufficient, that theſe Wins were once 
in his poſſeſſion; becauſe writs paſs from hand to hand, 
and it is not uſual to take receipts for them: and there» 
fore it was only found probable by the defender's oath, 
what had become of ihe writs .in queſtion; and this, 
iho' it was inſtructed that he had granted receipt, and 
obligation for redelivery to 2 third party; wich ät was 
found, the purſuer could not build upon, having no right 
to that obligation. Stair,” 31. Jan. 1678, Tailzifers; * 

IN an exhibition, the Lords repelled an exception, 
founded upon an aſſignation and inti> _ ',, - 
mation of the bond, craved to be ex- Exceptions re- 
hibited, and ordained jt to be exhibit - ſerved againſt 


ed, reſerving zgainſt the delivery. delivery. 
Hope, (Exhibition) . Feb. 106232.s |. 1 Ef 
This again found, where the aſſignee was dead, but if 
he had been alive, the Lords declared they would have, 
refuſed to biud him to exhibit. | Hope, (Exhibition) 
Wiſhart. In an exhibition of a hond, as belonging to 
the pur ſuer, the defence was repelled, That it was chn- 
ſigned in the defender's band, as not being relevant a- 
gainſt the exhibition. Had. 26. June 1623.— The like; 


* : 


Auch. (Exhibition) at. Feb. 1628, Howat. _*' ' 
A BOND being called for in an exhibition, as being 
unlawfully taken from the purſuer; it 1 
having been in his poſſeſſion as his Spoliatu ante 
proper eyident; the Lords refuſed to omnia re ſtitu . 
allow the defender to diſpute its vali- endus. 
dity, but ſuſtained the ſum mons for re- 1 
delivery, reſerving to the deſender his defences againſt 
it when ſued. Had. 23. 5 Jan. 1610, Stewart, 50 


4 


Hg. es Exhibition 


vs of 
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" Exhibit tion ad deliberandum. 


\N apparent belt of con e 


| -Compreent's to „ ſue exhibition ad delilerandun. 

Alberts of heirs. Cot. Dec. 1588, Pitcairn. fis 

' - competent to an apparent heir of pro- 

viſion. Falc. 25. Feb. 1684, Scot. And to all kinds 

of heirs, male, and of tailzie, as well As heirs, of line. 

Forb. MS. 10, Feb, 1714, Crawford. 

EXHIBITION ** "deliberanden, 

Competent after - may be ſued after the 'annus. deliber- 
annus deliber- andi. Dur. 1. July 1626, Niſbet. 

bear 5 THO? an apparent heir made up 

: titles by an adjudication” upon her own 

If: hobo let bond, yet this was found not to take 
Fee, this paar] away her privilege 1 exhibition 
1 d deliberandum; for the refuſed that 
| * the had poſſeſſed thereon : and it was 
| pled for her, That; eſto the had, it would infer no paſ- 
ſive title ; and as the might be forced by other creditors 
to purge the eſtate of that debt, it was reaſonable ſhe 
ſhould have the privilege of deliberating, hether it 
was ſafe to entet heir. Stair, Goat. 8 Jan. e 
i 5 : : 

. GEST1O pro ern was found to be no bar againſt 
an apparent heir, ſuing . ad deliberandun. 
Bruce, 30. June 1715 Spark. orb. MS.. 10. Feb, 
175 4, Crawford. 

. RENUNCIATION to be TY in deer of one cre 
| ditor, does not bieder the heir, after» 

4 revunciaties - wards' reſolving to enter, to ſue an 
ars iff exhibition ad dcdiberapdum againſt a- 
nother. Stair, 8. Jan. 4675, Waird. 

An adjudication, being led contra har eiitarem jacenten 
upon the apparent heir's renunciation, it was argyet, 
That the apparent heir, afterwards reſolving to enter, 
could not have exhibition ad deliberandum againſt the 


aqdjudger, becauſe the renunciation was a virtual appro- 


— 1 of. the adjudger's diligence.. Anſwered,” There 
is no preſumption, when one renources, that he does it 


in any other view than to faye himſelf from mY. 4 
able, 


wm, a = ww o©Þ © % @ . e e Aa oas 
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ad deliberandum. Bruce, MS. 11. July 1776, 


EXHIBITION ad. DELIBERANDUM. r 


able; and when be afterwards propoſes to enter, there 
is the ſame reaſon he have an OO ad. * 


d ſt che as The 
—— * ans ed; ogy ga in Wan cafe, 


an. 1721, Richardſon. 
; N 105 


AN heir was found to have right 30 cn 
of his ſſor's lands, tho" the 
deceſſor had reſigned on. Gat 
new infeſtment in fator of: the defen- 
Re Hr dIs Rl ners of. 


57 3s" Yelter.——The writs of the — 4 
being called for in an exhibition, and the defender pro- 
ducing ſome expired compriſings for ſmall ſums, to 
that the deceaſed was 3 and it being alledged, 
that they were ſatisfied by poſſeſſiun within the legal; 
the Lords ordained the defender; ante omnia, to exhibit 
the writs, reſerving all defences againſt delivery. Gilm. 
12. Jan. 1665, Steil. The 8 whom an ap» 
priſing is led, having ratified the ſume by a deed under 
his hand, this was found ſufficient do bar the debtor's - 
apparent heir from ſuing an exhibition of the 3 

uther- 


renounced a wadfet-right, in 
which his pupil was apparent heir, without waiting to 

be compelled by anorder-of redemption, exhibition was 
therefore allowed to the apparent heir,. of the wadſet- 
right, and the purſuer's right to the wadſet whs not 
found ſo clearly ſopite by 2 renunciation; a to 
bar her from her one: Hor of deliberating. Forb. 19. 
June 1712, Dick.— The Lords ſuſtained this defence a- 
gainſt an exhibition ad. delilerandum, That the deceaſed 
had diſponed the fee of the ſuhject irredeemably, and 
ſo the purſuer had no intereſt, altho' he alledged it was 


done on death-bed, the reduction whereof was nue 


ed to him. Fount. 7. Feb. — Bruce wo 7 
geance, founded on an expired compriſi N | 
brother of the purſuer, was found not ſufficient to — 
clude an exhibition ad deliberandum, as apparent heir 


to his father and ,, and other n 
Vor. I. unlef 


"482 EXHIBITION ad .DELIBERANDUM. 
unleſs the compriſing had been led againſt the broxher 
as heir, or lawfully 8 to enter heir to his prede - 
ceſſors. Home, an. 1685, Fintry, Ke. 
THE Lords the defender not obliged to depone 
upon bis knowledge, where. paper: . 
Who Eble to called for were, or in whoſe hands 
, exhibit they had been ſince the deceaſed's : 
| death, but in the common: terms of an ' 
exhibition, if the defender had; or has, or fradulently | 
put away any papers ſince and before intenting of the WW . 
= cauſe, Home, Fount. 3 Det. 1685, Teſter. 0 
EXHIBITION found xeleyant of all 
„ e What writs writs granted. to the deceaſed. Stair, 
e & Called 6. Dec. 1661, Tailfer. 
AT. „ -, - "EXHIBITION ſaſtainęd of all deeds 
8 granted by the deceaſed, to whatever 
| perſon, which were in his poſſeſſion at the fime of his 
= nth,” "Stair, 29. Nov. 1667, Pringle. . 
: - ACTION for * xhibition ad deliberandum, ſuſtained 
| of all 9 made by the deceaſed whe defender, 
2 ſtranger. Dur. Spot. A ee 26. Feb. 1633, 
5 Exhibition found relevant of all writs grant- 
- F ed by the deceaſed to his wife, children, or other per- 
9 being in his family at the time of his death, and u- 
! no infeftment had followed; but was xefuſed 
E . writs 3 to ſtrangers, Gihn. 19. No. _ 
0 Dec. 1661, Tailfer. Stair, 22. Dec, 1675, Max 
Well. Fount. Dalr. Forb. 16. Jane 1706, —— 
But thereafter the defenders, tha}. ſtrangers, were or- 
dained to exhibit all writs in theft hands, granted to, 
or by een Fate een. Bruce, une 17155 
4 A 88 
EXHIBITION refuſed. of writs, een 
4 — has alt; for as to theſe, the records, it was 
thought, ve as much light as was ſufficient to de- 
| — , 6. Dec. 1661, Tailfer. For the ſame 
reaſon it was found a good defence. * exlübi it 
that the writs called for were regiſtred in the 
boobs, the defender giving in a condeſcendence of the 
___ dares of regiſtration. But the defence, was not ſiſtain- 
ed as to writs recorded in the books of chancery, or in 
tze baoks of inferior courts. Fount. 23. Dec. 170), 
3 — Thereafter it was Og that the 8 — 
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muſt exhibit all writs in their hands, whether infeft- 
ment has followed or g Bruce, 30. 4 88 Ee 


Spark. 

F XHIBITION ti ths -proper ' con- x 
cluſion of this N ceſs, hut not delive- No , eqpoluſon 
ry, which an heir cannot. inſiſt for, e 3: 9 
without being ſerved.” Dar. 1. July <> 
1626, Niſbet. 

IT was found, That an apparent heir may fue un 
intromitter with his predeceffor's 2 
ſtate to accompt; that, upon a view Mor for compte 
how the balance ſtood, he might de - and rechamtag. 
termine to enter heir or not. Dur. 

16. March 1637, Home. But thoreaſter, the Lords 
refuſed to ſuſtain the ſummons for compt and reckon -- 


ing, but only for exhibition; and upon this ground, that 


no party ſhauld be troubled to compt where the action 
cannot N an exoneration. ag th Dec, re 


RENE S. 


'HE executor having followed out wa By 

proceſs begun by the deceaſed, 13 4 
and at laſt ſuecumbed, did afterwards, out in re o. ' 
in a compt and reckoning; with the le · 3 | 
gators, ſtate the expences of that pro 
ceſs as an article of diſcharge; to oom off the. hols. 
head. The legators contended,- That there was free 
gear ſvfficient to anſwer all che debts and legacies; and 
as the executor himſelf was reſiduary legator, the — 
nefit of the preceſs would have entirely accrued te;h 
and he only ought to bear the-expences. Anſwered 1 
it is the · executor”'s duty to execute the teſtament, and 
to follow forth every probable ground of plea-; that the 
expences of adminiſtration is a debt that muſt affect the 
whole ſubject, and no particular 5 intereſt js con- 
lidered'in σπ , till that for — af be 1 * 
vided. The Lords found, That the 


22 14 
5 » 


+ 


defrayed out of the executry, and come off 3 wr £ 

bead; by which the expences of proceſs and other acts 

_ f aluiniſtation hed rr upon the perſon who, 
| 8 


draws 


485: E XPFENCES 


draws in tle laſt place: Dirl. 4. 21674; Bogle. 
See Gosf. 5. Stair, 6. Jun age th of pony 
this deciſion as if this en had been found to be en- 
Urely upon the riſque of the exe i 

\ THE donatary to'a gift of baſtardy; bein xing ſued by 
the baſtard's creditors, got allowance of all expencer 
beſtowed for the gift, and In ſuinſx of debtors.  Gorf, 
20. Nov. 1674, Somervel. 

AN executor-creditor, compting with other: credi- 
tors, for his intromiffions; the 'expences of confirmation 
may be dednced by him from the whole head, in terms 
of thb act of ſederuit. 28. Feb. 1662. Fou: 2i-Jan. 
1708, Ramſay. 


"THE" expencer of ranking and ſale, found to tome 


off the whole head, tanguum previpmun,. and that the 
preferable creditors ſhould ſuffer ' no 2 tho 
the practice had been otherwiſe. Fount. Dalr, 16. Jan. 
1:62; Creditors of Pitencrief. Wee act of —— 
23. Nov. 1711, f l. where it i; appointed, that — EX» 
pences of ranking and ſale muſt be proportioned ambngſt 
the creditors, according to the ſhares they draw of the 
price. And it bel qdeſttoned wit with reg ard to-a bond 
of proviſion, ranked #u/timo loco, as HE ware u- 
pon act 1621, Whetfler the child: could part 
until the preferable creditors were fully paid 10 ip? 
was wünd, That the a&t of ſederunt is applicable 
to all ſorts of creditors. Home, 25. July 17185 Credi- 
tors of Auchinvote.—Upor a bankrape eſtate, there 
were three claſſes of creditors ; 1990; The preferable 
creditors, who were inſtantly to draw their whole 
debts out of the price. 2d, The creditors in e 
for life, who were to draw yearly the annualrents of a 
part of the price, leſt for that end in the purchaſer's 
hands. 37, The other creditors, who, upon termi- 
nation of the liferents, were to draw the principal ſum. 
It was contended with repard to the e of the 
ravklng and ſale, That the method of proportioning the 
ſame, founded in the act of ſederunt, and follbwed in 
practice, is, that the whole en be paid b y|the'pur- 
chaſet in the firſt place ; a proportion wh to be de · 
tained from the preferable creditors drawing their pay- 
ments; arid, as 2 the remainder, the intereſt to be de» 


| duced yeatly from the lferenters, and dns printpi 


who . 0 8 


li- 
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EXP E NC IE S. | 495+ 
tom che creditors, when'the liferents run out. Not- 
withſtanding yrs which, the Lords ordained the ex- 
pences of the and ſale to be proportioned on the. 
haill creditors, wi are now, and at the event of ' the * 
liferenter . to draw the price; and that à de- 
duction be made accordingly. And further; in ow” i 
there could be no retention till that time off "the ers- 


— of Abotſtüll. * . . 
IN a ſale, carried on by an 30 apparent heir, if there be 


no reverſion, the expence rtioned among 
the creditors in terms e the A runt 1717, "Y 
ing in that caſe, in rem verſum of . creditors, and hot 
of the heir. 3. Feb. 1739, Nicolſon. 725 

THE Lords refuſed a tenant his; EXPERCES, in ſe ipepd- 
ing on a -multiple-poinding againſt his Safes ws 
maſter's ereditors; but Ted him Bp FE laid 8 
action or retention againſt the maſter out in obta 
himſelf; in the following years tack-du- - ee 2 
ty. Fount, 19. June 1763, Anderſon; © 
A debtor, ſuſpending upon double diſtre, is entitled 
to retain his expences out of the ſubject; bot, in the 
preſent caſe, the debtor having betrayed ſome anxletx 
to ſtave off the creditors, he was refufed- EXPENCES- Int * 
pa nam of lrigioſity. Fount. 20. June 0 Kier, — ; 
A: Lord's factor is entitled ta his expences of plea' in fit. f 
ting ACCOWPtY, and obtaining r of exoneratibn. : 
Home, Feb. 1687, Smith. e 

A MAN having uplifted a ſum Foy another, who in- 
trulted-him-to. do To, and being ved, 
ticlt denying· the truſt, and that being | Eupeneth 0 1 7 
made out by, witneſſes and other prege. 7 , 
nant - eviderioes }. next founding. on 


general, eee, and it 378 roſei red to his bath 5 


that. 


= FACTOR. 
thas this doje was neither adtum no radium, b 
ehended; and he, after much 1 and tergi- 
"ur at laft com 8 & Thott wa 


communed upon and incl 


eupon, bei | 
ſailzied ;. the Lords, wre found, him Fade 


in the purſue 's expences. 1 — Feb; 4s Smith, 
X ENCE 2 
9 0 and improbation, where the 

Later ach ons. defender produced a clear righs to the 
eſtate, Rem. Dov. . 


13, July, 1242, 1 
A HUSBAND js liable for the expence 84 


himſelf. S 


ful declarator of marriage againſt 
given in ſuch caſe; donotbas the wife's s agent. from re- 
coyering the whole money laid out by him, Fus, Col. 


vol. he Beat Agent for. M-Aliſter, eee 


2449 v7 2 V5 4:4, 4. ts. 


77 FA GTO ow. 


e mee bavin 
ee 5 A Eby eo 
wall, peas hg; Ba gin if . 
number of them to himſelffor his pains; 
ic e e 4, That the kirkman, ſetting. afterwards 
— 1 bolls! . tack, did not e the; factor of his 
oo 24. fo che nature. 4 5 1 * 
Ve... TC 1 $ tewatt— or vi gun 
ed afſignation of ! duties tu one of his — — 
for payment of ſeveral debts due to the and o- 
* pearig to endure for . thirteen,  Yeark, and ay 
| OP hile theſe ;debts ſhould be paid, with allowance of 
terling of yearly ſalarys after the debtor's death, 


1 


1. 0 withdrew the ſalary, and it was found, That 


ory was reyocable by the ter, and ſell by 
bis 1 Fork 1 the Rory 090 fixed for years, 


as the a ignation was. Bruce, 17. Dec. 171 ppt 


monds. 


When under - with conſent of his curatars, 
id revoled. 85 does 6,005 All as majarity,; but con- 
„  rigves, until it be. 4 falle, 


WIFE 


11. <C i 1 


. à tentative. proceſs. of 


» & £ f 


good ako 


RTE. intervepit, + 
mandutum. 


"A FACTORY granted by..p miner 


j recalled. 
Dur. IS Nor." 1634, Naſmith 95 4G. 2 irt 
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neren — 
A WIFE; who had a general Gy with a ſpectab 
cauſe, impowering her to do every © 
thing we huſband himſelf might do, —— 
&, diſponing ſou goods to another er | 


-n, and owning —— . 
—— he Lords, nevertheleſs, found th 


carry a 
alienate. Dur. 13. June 1628, 

— cauſe — * 
ciſtern — and giving up L 573, 
which was u fines” manidati; yet the Lords allowed. 
this article, berauſe-'tis ſcarce for a craftſihan to 
frame a 1 — work exactly to the weight beſpoke. 
Fount. 1. July 17733 — The Lerſia refuſed 
to allow a factur, put upon an eſtatt by themſelves, to 
remove tenants who: had taken / tacks from him: fer a 


year, and es, by a clauſe in the tack, 
to — ace — they having punctually 
paid their reit, and offered more rent than was to have 
been paid by the perſons he would have put in their 


being e artes. Ford. MS. 22. 


8 « by the Lords wor wi ENtats, - 

not bankrupt, but only equeſtred, ml 

the claims of two to the pro- An. of id. 

perty were diſeuſſed ; ie, nevertheleſs, . pc 1711 

bound to obſerve the regulations ſet 

2 in the act of ſederunt; 23. Nov. 1711 ; and the 

or comravening the ſame, was, by their Lordſhips, 

removed, altho the act only refers to factors on bank» 

rupt eſtates. Brnce, MS. 6. July 1746, Home, 
FACTOR; who had no written factory, found entit- | 

led to a ſalary, 'tho' none: was paction- 

ed. Fount. 1. July 19ra, Buccleuph. Fattor n 

The like; . 8. red. ¹ Chil- te e f 

dren of Smit. 


faftor on 2 — 1 
be had 


op in his W — 355 


% FACTOR: 


rity pon fee e -ſince; to-allow hint'a- 
alary, would encourage factors n 
their conſtituents. Forb. 22. June 1711; Heriot. 


IN 2 compt and reckonin the pride of the yidtual: 


intromitted with by ane of the parties, 
4 what period being decerned to bear intereſt; the 
chargeable with next queſtion as, At what period the 
the price of vice price muſt be preſumed to have been 


tual fold? received, in order to fix a commences» · 


ment for annualrent? It was urged, That 
ir. ought to be conſidered as receivedat Candlemas, ſee - 
ing the party was indulged the eaſe of the Candlemas 
fiars. The Lords found he could not be ſtated as debtor 
for the price ſooner than Wnitſunday, victual not being 
ordinarily fold for er u ue Fount. _ June 169% 


Bruce. ern 


(ONE who contradte-fatferis dune, ir preſumed to 


1 here 4 erg a9 unleſa the: 
Falforentralf- | con 5 83 and therefore 
ing factorio no is not . liable to implement, 
mine, is he per- but ph op furniſh a ſufficient commiſ· 
fenaly dan! Fon fo us to dine bis conftiment.. 17* 


A Feb. 1738, Rankin. * hay ger 
MAN, T tutors to his infant heir, may 
4 alſo name a a fagor for — hon 


! 11. Ped. ere hong De rope” ee 
A FAETOR having been cpptlated for levying rents, 
but without any agreement as to his ſalary, the Court 
fixed his ſalary at 24 per rem. of the money upliſted by 
him: Fac. Cok vol. I. p. 6. Campbell, 6. Dec. 175. 
. A'QUESTION occurred, Whether a factor upon an 
| eſtate, equeſtrated · on account of a competition between 
two claimants, neither of whom” were infeſt; could re- 
move a tenant who continues to pay#the ſame rent That 
he did to the original roprietor ?' Pleaded'for the tenant, - 
A the favor of po is in law very greut, Io no te- 
nant 1 poſſcfiion can be removed but by a — — _ 
has a ſtronger right in him, to wit, the prope en ' 
ced by ky Ps. rdigh Beſides, in the aw of Scotland, 
a wk, if. clothed with poſſeſſion, is a real right; and 


therefore, added to. to- Nr. 26 on pruning ee 
1644.4 210386 e 
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PACT OB: 489 
wiſe the favir due to a real right, which nothing but a 
property and a poſſeſſion can remove. Founded on 
theſe principles; the law of · Scotland carries the rule, 
That only a perſominfeſt can remove, ſo far, that even 
an apparent heir cannot remove, altho' in a manner the 
ſame perſon with his anceſtor, drawing the rents, livin 


” 0 


e in the manſion-bouſe,: and with whom; at the diſtane 
n of three years, creditors are in ſafety to contract. Any 
1 exceptions from the: general rule do only tend to 
at! ſtrengthen it. An ee with a charge aan? the- 
bo + ſuperior, may remove but this is only becauſe a parti- 
2 cular ſtatut has made a charge equivalent to an infelt- 
T ment. A liferenter, by the courteſy, or by the terce. 
8 may remove a but this is only becanſe, by aa 
by + conceſſion of our:law; the continuance of the poſſeſſion 
: in theſe caſes is deemed to be a continuation of the pro- 
0” perty, which the deceaſed huſband. or wife originally 
6: had. A tackſman may remove a. ſub-tackſman; who 
e was bound to remove: but this is oply. becauſe the ſub- 
5 tackeſman cannot come againſt the right by which he him 
fo ſelf holds; and in/a-queſtion:between; him and a perſon 


from whom he derives-right, this laſt is, 9d him, a 
quaſi proprietor, Anſwered, A factor, appoimedby. the |, 
Court of Seſſion; ought to have all the powers of a propri- 
etor inſeſt, to ehable him to ma the te to the 
beſt advantage; and as he acts under the authority . 
the ſupreme court, and is tied down. by ſtrict regulati- 
ons, for the; henefit of thoſe WhO ſhall be found to have 
power of ſetting the lands to the beſt. advantage, on ac- 
prevent intruders from removing tenants from the poſ- 
ſeſſion. The Lords decerned in the removing. Far. Col. 
vol. II. p. 68. Thomſon, 9. July 17577. 
WHO run, the hazard of accidents, the factor er can · 
fitnent 2, Seo Periculum., | 5 
DILIGENCE of factors. See Dilggence. \ . 
FACTOR --nay. affign a debt due to him by his conftitun - 
ent, ante redditas rationes. See Compenſation. - Retene 
tion. See Payment. —_ | 
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490 FACTOR Loco ToToris. | 5 
[WHO names the fattor upon a er Lege . ” 


red ? See Sequeſiration. ' © 
'-ENTITL iD to his expences. See Espen 
E to here pau ee ere Aren yo nenen. 


FACTOR Loco: TUTORS. 


THE factor, hoes nerd, appointed: on by Duke of 
Buccleugh's eſtate, having applied for the e 
of the Court in making particolar purchaſe of lands, the 
ſame was | reg c. Col. vol. . 1. P. Craigie 
fupplicant, 10. Jan. 1758. 35 N 
WILLIAM cobLAR died in Oktober'#748.: His 
heritable ſubjects deſcended to Alexander Scoular, his 
eldeſt ſon ; his moveable effects divided amongſt his 
relict and five younger children. Application was made 
to the Court o Seſſion ; and John Watſon was'appoint-- 
ed factor loco futoris, on account of the infancy of four 
of the children. Mr Watſon diſcovered, in the courſe 
of his management; that Alexander Sooular had ab- 
ſtracted part of his father's moveable n e | 
Jridice of the executors; and having broug 
againſt him before the ſheriff, he . 
tfomiſhon, to the extent of L. 10. Mr Waka's — 
up this factory; and Alexander Brown was appointed” 
dy the Court in his place, in Feb. 1754. This was: 
done upon the application of the relict and all the chil 
dren ; the eldeſt of whom, Helen Sogular, was before 
this time married to Robert Hunter, who concurred in 
the application. Brown inſiſted in the proceſs beſdre 
the ſheriff}, againſt Alexander the eldeſt ſow and 2 
proof was taken with reſpect to his 23 in 
conſequence of which, the ſheriff found it proved 
the defender had intromitted with leather — 
his father, to the extent of L. 10 . 15 5 and with lime 
and ſand to the extent of L. 1: 5 and-with-certain 
quantities of bark, but found ne evidenee · as to the ex- 
rent or value thereof ; and with ſeveral barrels of oil, 
but found no proof of the value thereof. This judgment 
of the ſheriff was brought -before-the-Conrt'of*Seffion, 
by advocatien, when a further proof was allowed: up- 
| al which a. — was entered into by Alexander 
Scoular,, 
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FACTOR LOCO. TUTORIS. r 
the factor, with the ſpecial advice and conſent of Anne 


Donaldſon the relict, and of her ſecond huſband, on the 


other part; ſubmitting to Mr Francis Garden all claims 
and demands which the executors of the deceaſed Wil- 


liam Scoular, and Anne Donaldſon his reli, had a- 


gainſt Alexander, or that he might have againſt-them, 
and particularly the proceſs then depending. The ar- 
birer again examined Alexander Scoular, and ſeveral 
other witneſſes ; and, upon the 17. of Aug. 1757, pro- 
nounced a, decree-arbitral, finding Alexander Scoular 
liable in L. 127, as the price and value of his intromiſ- 


ſions, L. 52 as the expence of -proceſs, and L. 40 in 


name of damage and /d/atium. Alexander Scoular 


brought a reduction of this decree-arbitral ; and the 


Lord Colſton Ordinary * found, That Alexander Brown, 
« gua factor loco tutoris, had no power to ſubmit any 
te claims competent to the pupils ; and, 2d/y, That he 


„„ had no power to ſubmit the claim competent to He- 
4 len Scoular their ſiſter, who was major, and married, 


< not only at the date of the ſubmiſſion, but alſo at the 
date of the factory granted to Alexander Brown,” — 
Pleaded for Alexander Brown, in a n petition, 
That a factor, /oco tutoris, for managing the affairs of an 
infant, is entitled to ſubmit, where ſuch ſubmiſſion ap- 
pears a prudent or rational act of adminiſtration ; ſince 
it is now an eſtabliſhed point, That a tutor may effec- 
tually ſubmit; and tho a factor, /oco tutoris, is not in 
every reſpect equal to a tutor; yet he is entitled to act 
tanguam bonus paterfamilias ; tho' in every act of ad- 


miniſtration he is anſwerable for the riſk, if it ſhall turn 


out againſt the intereſt of the pupil. 2d/y, In this caſe 
Alexander Scoular ſought and obtained this ſubmiſſion, 
when he knew the character with which the factor was 
veſted ; and therefore he is barred perſonals exceprione, 
from objecting to the petitioner's title or powers, when 


he was ſatisfied to ſubmit with him in that character: 


and the ſubmiſſion itſelf expreſsly ſets forth, that Alex - 


ander Brown.entered inta the ſubmiſſion av factor. If 


a perſon contracts with a minor, he is not galt 
be relieved from his bargain, becauſe the minor has a 
right intra annos utiles to reduce it, if to his prejudice. 
At any rate, Alexander. Scoular can only demand cau- 


2 : 
tion, 
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192 FACTOR LOCO TUTORS. 
tion, that he ſhall be kept ſafe from ap! 
the part of the executors. As to the fecond jm 

to the decree-arbitral, Helen Scoular and her huſband 
are ready to join in the diſcharge to Alexander, 24h, 
The act of factory was obtaine ie their application, 

as well as that of the younger children; and therefore, 
the factor was authoriſed to act for her, as as well as for 
the infants; and muſt be underſtood to have taken bur- 
den for her, by entering into the ſubmiſſion, and to be 
bound to procure her conſent. —Anſwered, It has been 
conſidered as a donbtful queſtion, * How far tutors, 
perly anthoriſed, whoſe office gives them the total ad- 
_ miniſtration both of the pupil's perſon and eftate, have 
power to ſubmit, ſo as to bind their pupils when they 

come to be of age, unleſs where the tutor takes burden 
upon him for them ?' but it can admit of no doubt, that 
a factor named by the Court, for the ſpecial e of 
managing the moveable effects of the deceaſed, can 
haye no power to ſubmit the rr of thoſe for whoſe 
behoof he is appointed factor. By the ſequſtration, 
whole moyeable effects, in this ws were put into 
hands of the court ; and b 7 them no power to Fabra 
Was delegated to the factor. In this caſe, the ſeque- 
ſtration and factory did not ſingly reſpect the Brel of 
. ou B reli had her Nadel — The dan hter of 
© the firſt marriage, and her huſband, had alſo a ſhare: 

but as they col not divide with the infants till the 

debts were called in, they joined, in the application for 
3 : ſequeſtration and factory ; but this conſent could not 

7 any intention to 4uthoriſe the factor to enter into 

a ſubmiſſion for them. As the factor exceeded his pow. 
ers, by entering into the ſubmiſſion, and his deed could 
not therefore bind the children or relic, ur can 

Alexander Scoular be bound. | Nor is this objection 
red perſonali exceptione, The ſubmiſſion appears ii eo 


1 1 * to pave been entered into upon an . erroneous 
iti 


on, that the factory entitled the factor to bb; ; 
and this miſtake cannot. render it binding g upon either 
party. It is of no conſequence, that the children are 
now willing to ratify the ſubmiiſſion. The Lords 2. 
the decree · arbitral binding upon Alexander Scqul e buy 
remitted to the Lord Ordi nary to proceed accordi gy; i 
| and found Alexander Scoular liable in the expence of 
extpacting 
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A HUSBAND diſponed his lande. Wes 
ſtate © to his wife in liferent, and Furuſtierthat 
« to any of his blood relations flie are cen ſiſbent in 
&« ſhould think moſt fit to be homihate, 4a. 
« by a writ under her hand, in fes 
A nomination was accordingly made aſter the haſband's 
de veaſe; and againſt the nominee claiming. right to the 
eſtate, it was argued 1940, That this was an unhabile 
way of transferring, property ; becauſe a fiay cannot be 
created by the nomination of one who is no fiar. ade, 
It is contrary to the maxim, that a fee cannot be in den- 
dente; and yet here is a fee conveyed, à property eſta- 
bliſped, but no proprietor until the wife'chuſe/to exerce 
her faculty. Anſwered, to the firſt, ' There is nothing 
in reaſon, or in law, to bar! a fia to name his ſuccefiby 
in what ſliape he pleaſes: it is not material who names, 
but whether the nomination be by the authority of the 
fiar; and this is not more extraordinary than for one to 
give a mandate to ſell his eſtate: To the ſecond, The 
property is not transferred, until the Wife interpoſe her 
nomination: In the interim, the property remains with 
the diſponer, and aſter his death is in hæreditale jacente, 
The Lords found, That this diſpoſition, granted by the 
huſband to his wife, did fufficiently "enable her v0 nomi- 
nate perſons to ſacceed' to the ſubjects  diſponed ; and 
that, ſhe having accordingly exerced that power, the 
perſons named by her have right to ſucceed.” 28, Noy. 
1729, Murray.—Colonel Campbell being bound in his 


contract of marriage, to ſeeure the ſum of 40,000 merks; 


and the conqueſt during the marriage, to himſelf and 
ſpouſe in conjunct-· ſee and liferent, and to the children 
to be procreate of the marriage in fee, did, hy a death- 
bed deed, ſettle all upon his eldeſt ſon, burdened With 

certain proviſions to his younger children, to take place _ 


in caſe their mother ſhould give up her claini to the life- 


rent of the conqueſt, and reſtrict herſelf to a leſſer joint 

ture; otherwiſe, theſe proviſions to be void: in which 

event it was leſt upon the D 
Vor. I. T 


uke of Argyle and thei Lal 
4 N te 


1 


FACULTY. 


af ly to. name! ſuch proyiGons to. the children s they 
uld ſee convenient. It being objefed' 241 young 
er children, upon the mother's refuſal to reſtrièt her- 
ſelf, That their. father could not 5 his 8 
and that ſuch delegation: was ineffeQual, there being 
compulſiture upon the referees ro determine, ike 
brings the matter -toithe ſame, as if the children were 
left entirgly-unprayided; and concluding from this, that 
the ſettlement ſhould be yoided in totum, and that each 
child ſhould have n;equal proportion as if no ſettlement 
had been made; the Lords found the power and facul- 
| 121 to the Duke of Argyle and Earl of Hay, is 
ul, and does ſubſiſt: and in reſpect theſe relieves 
have either exerced: their power, nor declared their 
| will, not to exerce the ſame; they ſuperſeded further 
| proceeding i in the cauſe till the 5. of June next, that, in 
the mean time, either party might make proper appli- 
cation. to the Duke of Argyle and Earl of Hay, to de- 
termine what ſums ſhould be paid to the: younger chil- 
dren, or declare their non-acceptance of the power: com- 
mitted to them. 16, Der. 1738, Campbells. 
ei dener reſigned his eſtate in favor of his ſecond | 
; fon, and his heirs-male, with a clauſe 
- Tapert of - of redemption in favor of bis eldeſt 
clauſe; contain= ſon, and the heirs-male of his body, 
ing . relerving always his own liferent, and 
cuil. 2 power or faculty © tb diſpone and 
« contract debt, in the ſame manner 
«© as if the ri bt had not been granted,“ did, thereaf- 
ter, limit the igh power of redemption, provided i in fa- 
vor of bis eldeſt ſon, ſo that it ſhould not be exerced, 
unleſs with the; conſent of certain perſons named. lt 
was objected, That the reſerved faculty. impowered the 
father to ſell or contract debt, and do all acts of proper» 
ty. beneficial-or profitable to him, but not to de: mere 
. gratuitous or arbitrary deeds, ſuch as to Hmit or dil- 
gbarge his'ſan's right-of redemption ; the Lords found 
the. father had full power to alter che ſucceſſion, or to 
diſcharge be [right of redemption. Fount. Forb. 2. 
Jan. 1906, Dundaſs.—A woman having firſt made a dil- 
poſition of her whole: eſtate to her nephew, with 2 
power: reſer ved to alter; in-caſe of urgent and abſolute 
neceſſity ; and rhareafter making a ſecond diſpoſition to 
another nephew, oh 2 e, r the firſt had diſ- 
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8 _ TACUETY 4. 
obliged ber, &c. tho? it was not alledged that ſhe was in 
any neceſſity : the Lords, in a reduction of, this ſecond, 
at the inſtance af the firſt, ſaund the (aid firſt dilpobiti- 
on revocable, and revoked by the ſecond; and therefore 
reduced it, and preferrei the ſecond. Fount, 4. Joly 
1712, Renn s &c. * 94? ; at te, £4 1 51 1 ‚ 85 44 if (8s; 4 

AN heir N r reſignation, 
reſerving: ta herſelf a.faculty, to diſ .. 
pone yh. annualrent out of the Faculty, where 
lands to her daughters, and having ac»; rnderſipodexer> 
cordingly executed: a; charter ta that i «ed, ſuαjᷣe of- 
effect, containing a precept of ſaſine, feflunl: againſt 
but nat:having delivered: the lame: to; . the diſponee ? > 
her daughters, or inſeft them; in 1 41 16 e 


proceſs at their inſtance, | after their mother s. deceaſe, 
againſt. their brother, to give a precept for. infeſting 
them, it was objected, That the charter was an; uncom- 
pleted deed, and the faculty not exerced. The Lords 
found the ſubſeribiug the charter as ſufſicient, contain- 
ing precept, whereby ſnhe was in effect deuuded. Dur. 
penult. June 1624, Hamilton.— A father, for love and 
favor, having diſponed his whole eſtate to his eldeſt fon, 
reſerving a power to. burden the ſame with wadſets or 
annuatrents, to any perſon not exceeding a ſum named: 
and having thereafter granted a perſonal bond of pro- 
viſion, but withont any relation to the faculty : in a ſuit 
upon the. bond, —— the diſponees repreſentatives, it 
was objected, 1%, The father had no power to burden 
the eftate, -otherwiſe/than by granting wadſets or an- 
nualrent - rights: ado, That there was no preſumption 
he intended to burden it, ſee ing. at the time he had an 


opulent executry. Anſwered, to the firſt, The reſerved 


faculty muſt be interpreted benigne,/where the diſpoſiti- 
on was gratuitous, and the words wad/ets, or annualrents, 
are not taxative: To the /zcond, The preſumption muſt 
be, that the granter deſigued that his daughter's provi- 
ſion ſhauld be ſecured in the moſt ample manner. The 
Lords preſumed the father's will to be; Fhüt the: bond 


ſhould burden his executors in the firſtplacezand the 


fon's eſtate in the ſecond place. Stair, Dirl. 21.. June 


1677, Hope -Pringle. A father, having diſponed lands to 
his children of the ſecond marriage, reſer ving v faculty 
to contract debt and Far ſecurities! therefor; did con» 0 


* 
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tract ſome perſunal debt, for which 


2 * 


tions were 


* * 


led againſt the lands after e debror s death. le being 


queſtioned, 1, Whether the ſiniple contracting of 
perſoval! debt was a ſufficient exertion of the faculty, 


Without g anting real ſeburity for it: 2do, Whether ad · 


judicatious for theſe debts could be led aſter the dehtot 


death, When his faculty was extinguiſhed with him, and 


the lands not in his hereditas. jacens.z the Lords ſound, 
That the granting perſonal bonds was an exerciſe of the 
faculty; and that even after the death of the granter, 
adjudications might be led by the creditors in the bonds, 
againſt the chiſdren of the ſecond marriage, of ſubjects 
diſponed to them with: the reſerved facuſty. 17. Jan. 
1723. Competition between the creditors of Ruſco 
and Blair. A party, marrying an keireſs, and in the 
contract, the eſtate being provided to heirs - male, with 
power to burden the eſtate with a eertain ſum in favor 
of the heirs of a ſecond marriage; thereaſter the man 

marrying, and in the contract binding for à ſum, and 
obliging bis heirs for the ſame; in a proceſe, at the in- 
ſtance of the relict aud (on; of the ſecond: marriage a+ 
gainſt the be ir of tlie firſt, the Lords found the above 
faculty ſufficiently exerced by hig entering into the ſe- 
cond contract, and + providing «t ſupra; but found, that 
the faculty muit only burden tlie defender wmlims; loco, 
his other eſtate falling ſhort. : Fount. Dalr. 23. June 

1698, Carnegy.— A father having diſponed his eſtate to 
his eldeſt fon in his contract of marriage, reſerving to 
- himſelf a power to burden the eſtate with a certain ſum, 
for pro viſions to his younger children; this very clauſe 
was ſbund to produce action to the younger children a- 


gainſt their brother, tho? the ſather died withom exer- 


eing the faculty. Gosf. 15. Feb. 1673, Graham. 
IN a queſtion, How far a reſeryed faculty by fo 
ther in his ſon's right of ſee, allowing 
... \ Reſerved fa - the father: to burden the lands with 2 
-eulty, ¶ it de- ſum, accreſced to a creditor, whole 
rates: in favor - debt was contracted before that facul- 
F prior: er2di-' ty: The Lords were generally clear, 
rl... im the firſt place, That if it had been 
„ elle a debt ſubſequent. to that reſerved fa- 
culty tor potrer, the contracting ther-of was a prefump- 
r tho! not Expreſaly wiegtar 
Wi : 5 3 6 N 
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with 


regard to an anterior creditor; that he could not: lena 
his money on the faith of the faculty which was not in 
— ; yet their Lordſhips thought it reaſoriable. to ſub- 
Treks f faculties to all debts, Whether prior or poſte - 
= = and therefore found the faculty: acereſced to the 
anterior creditor. Fount. Dalr, 16. Des. 1698, Elliot. 
* FA THER K. to his ſons of the ſecond mar. 
„ ſeveral lands, s % 8 AF 
faculty to alter and innovate, and an heir, with 
4 to contract debt, Ad. as fully and power 70 alter, 
c freely as-if the entire ſee were im | &c; avates bis 
his perſon,” the queſtion: occurred, liable to the dif- 
If theſe di were liable to the pos. debts; 
perfonal debts of their father, contrac - 4. Sat oh ie 
ted before the exiſtence of the faculty vf. 
to burden? The ſons pled, That they 
were ſingular ſuceeſſors, and that after this: diſpofcl- 
ons their father retained ſufficient fund for the pa | 
of all his debt; fo that they could neither be liable as 


Heirs, nor upon act 1621: and further, as to the 


to burden, whatever benefit that might aſſard the de bts 
contracted after the exiſtence of the faculty, which 
might be interpreted as an exerciſe thereof, that prior 
creditors could not plead upon. it. It was anſwered, 
That the defenders, according to the form of their 
rights, are indeed ſingular ſucceſſors; yet, from the na- 
ture of them, are liable Fagally, as if, in the ſtricteſt 
ſenſe, they were heirs of proviſion: for that when a 

father diſpones to his children, with ſuch reſerved: facul- 
ties, he is not underſtood to have any other intention, 
but ro ſave the trouble and expence of a ſervice; and 
that the diſponees, by acceptance, are underſtood to 
have ſubjected themſelves perſonally to all the diſpo- 
ner's debts, ſo far as ſubjects diſponed do reach; and 
therefore, in the eye of law, are to all intents and pur. 
poſes eonſidered as if they were heirs of proviſion. 
The Lords found the children of the ſecond marr | 
liable as heirs of proviſion. © 21. July 1724, Creditors 

of Ruſeo.— In lch a caſe, where the diſ Was 
to the apparent heir, it was contended for t \ creditors, 
that the ſon was utiyerſally liable as if he had entered 
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heiy ; but this was not ſuſtained, and the e Found 
liable in valorem-only. Bruce MS, 17. Dalr, 18. Jan, 
17175 Abercromby. . 
A ee having refirved's Supa to brandon the 
-: 199 eftate. with wadſets, or infefttyents of 
Faculyy hs annualrent; to the extent of à certain 
anderftobd t- ſum, and having granted a perſonal 
erced, fo at 7 'bond, referring enpreſly to the faculty; 
be good againſi this was not found a real burden, nor 
. 1 fucteſ- . againſt a ſingular deter, 
Jors., , Fei. @ donatary of forfeitry.' \Gosf. 
| 5,20 Bis Stair, 12. July 167, Learmont.— 
' One Mrd * ed his eſtate to his eldeſt ſon; reſer- 
ving a fac . to affect or burden the ſame with a 
« e rin for for proviſion to his children, the ſon's 
iligence againſt the; eſtate, and were in · 
enn ow their appriſings: thereafter the father. exer- 
ced this faculty in favor of the children, by granting 
them "heritable bonds referring to the faculty, upon 
which they were alſo infeft.. Io a competion, the Lords 
preferred the children in virtue of the above faculty, 
tho? the. creditors infeftments were prior. Stair, Dirl. 
6. Jan. 1677, Creditors of Mouſwell. - Stair, 16. Dec. 
16 79, Children of Mouſwell.— One having purchaſed 
an eſtate, took the ſame to himſelf in liferent, and to 
his ſon neminatim in fee, with power. to himſelf to diſ- 
one, wadſet, & e. Thereafter he granted a perſonal 
nd, without relation to the faculty ; upon which the 
greditor adjudged the eſtate, not only after the death 
of the father his debtor, but after the ſon was denuded, 
and a purchaſer, from him infeft.' The Lords ſound, 
That the father was in effect fiar; and that the ſon, in 
effect heir, would be liable for the father's debts in va- 
| dorem of the ſubject, and therefore that creditors bad 
acceſs to adjudge the eſtate, while remaining with the 
ſon or his heirs; but found, that granting the bond in 
queſtion was no exertion of the faculty, and therefore 
that it cannot affect ſingular ſuccefſors, Home, Feb. 
1719, Rome.— The like; Nov. 1725, Sinclair,—One 
diſpaned his eſtate to his eldeſt ſon, reſerving to him- 
elf a faculty to burden the ſame. with 5000 merks, is 
favor of whatever perſon he pleaſed; thereafter; be N 


Ie — bonds for that ſum to his wiſe and 
children 


| but not realburdens 
Ogilvies. by" ( darin 


children, re to 6 the 3 After his deceaſe, 


a competiti between the creditors in theſe per · 
ſonal bonds, and the ſon's-real creditors-infeft in the e- 
ſtate, the Lords found ie hon! bonds granted, in purſuance 
of the faculty, are alete th © as to affect the heir ; 

eng the land. 26. June 1735, 


ONE having acquired an eſtate; andtaken the lame to 
himſelf in liferent, and to his ſon ne- 
minatim in fee, with a faculty © to bur- Competition 
« den, contract debt, and to ſell, or o- f ccd, 
« therwiſe diſpoſe at his pleaſure, - claiming wander - 


vid firſt grant a-perſonal bond, declar- ibe facuby.:; 2 


ing it to be a burden upon the fee, 25! 


and thereafter ſold the eſtate. In a competition be- 
tween the (creditor in the perſonal bond; and the pure 


chaſer infeft, the Lords found, That the bond was no 
real burden upon the eſtate, and preferred: the meer 


| ſer. Forb. 26. Dec. 1708, Davidſon 


IN a diſpoſition. to an eldeſt. ſon, — aner having 


reſerved a faculty to burden the diſpo. 


nee with the ſum of 4000 ache; hs | Refetord far 
favor of a younger ſon, to be paid at een Hos 
the firſt term after the father's decenſe, juris. 
or the younger ſon's: marriage, di dc . 1b 
many years after this younger ſon was married; exerce 
the faculty in his favor, by: granting him a bond of pro- 
viſion, obliging his eldeſt ſon to pay the ſaid 3000 merks, 
with intereſt retro from the ſaid marriage. The eldeſt 
ſon objected io the clauſe of annualrent, and inſiſted, 
That there was no debt till the ſame, was created by 


the ſather's .exercing his faculty, conſequently no an- 


nualrent retro, which would be acciden, ſine ſubjects 3 
The Lords found ne. annualrept, hut from the date of 
the deed in OI 1 the ex. 2. E 1 759 Ads 
nen, | | © $3 4 
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1 


2 
ere th ob mind, and a neighbour, within à mile, 
impetrating tliertiaſter an iuſeſtment 


with the like privuege, and then mat 
Dat his fair to end only the day beſbe / the other uſi d 


to begin; the Lords ordamed the privilege of the latter 

to oeaſe, as impetrate in emulatiosem vicini; and found, 
that. the ſalch fair could only be kept at any time after 
the end of the firſt heritor's fair, or-at any æime before it 
only allowing:a month to intervene between them Dur. 
21. June 162, Falconer;i—Apiſtof a fair was found void; 
axsobtamed by obreption. or tubreprion, deing upon the 
fame day witha fair in the "neigtboartoody which was 
preſumed the king would not have | ear. had be known 
the truth. Stair, 24. Det. 16g, Farquharſon.— A royal 
burgh havin obtained a charter from the king, containing 
fole right of fairs and markets . two miles of that 

burgh, exclafive of all others; whereupon they 

chereaſter · obtained decree of declarator, in abſe nee, as 
gu a neighbouring - heritor, Wh, notwithſtanding; 
veral years thereafter, procured a right from the par- 
hs to hold two yearly fairs. Againſt which the 
rgh having then proteſted, and now railing a new 


— arator againſt him, that he had no right to hold 4 


fair within theſe bounds; the I ords found the King de- 
nuded by the prior gift to the ton, which bad ſüeh a 
Jus qua ſitum thereby, that rhe heritor, not witliſtanding 

the act of parliament in his favors coukd hald no fairs 
within the ſaid bounds. Fount. 7 Fi eb. N Town 
of Stirling. 


IN the cafe of ſtolen goods, the exception of bought: 


in a public market was repelled; and 

Stelen goods the party allowed to ſue the buyer for 
bought jn public repetition, but not for any perſonal 
market, - puniſhment; and this, altho the thief 


vas executed. Auch. (Baying and Sel. 


ling) 2. July 1629, Biſhop of Caithneſs, —A perſon buy- 
of market, is Os I in reltituti- 
on 


ing a horſe, tho in a pi. b 
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A PERSON debe insb sbs 
af a fair, time ou of 


oon. 
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the ſeller 


FALSA DEMONST RATIO. FALSEHOOD. or 
2pulint 


1639, Fer 
BREAKING of an arreſtment in Meat ing. 

time. of fairs found A e 875 arreſtmaat 

16. Nova aggũ Gidon. n Fair, 
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A PARTY |beihg affigned' to Li 10 
cedent per bond, by a perſon. of quality ſtill ge 
which bond the aſſignation bore to , they 
1606.; it Was. 105 oo the, party; ight 8 
L. 1000, grant jeman to the — perſon 
in the year 1 VL * wot hang 1009. hond inter 
eoſd. in the 2755 16064 ns not be ee on, and 
that neither ie parties was — born. . Forb. 16. 
Feb. 1 L711, Dic on, &c.— O ne dis bee i 
warrandice from 115 own fact and : only, and par- 
ticularly againſt, an infeſtment 12 Hoot af one lanet 
iller, procee ing upon 3 bond Kamen .by a former 
heritor ; In, a, queſtion thereafter, etween the. parties, 
Whether the warrandice was incurred ? ſeeing there 
was no ſuch infefiment ay the one deſcribed, but there 


was another in fayor of one Jean Webſter, proceeding. 
- the Lords found, "That 
this was not—fal/a Fake. ratio, and that the warran- 


dice was not eures. ee, 2. Feb. 1715, Ogilvie. 


upon a contract of marri 
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ſuſpenſion, more 1 Was in it when pre Tg . 
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any fees far extracts &c. paid ; « py 
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2402 $3 FERRY- BOAT. | 
x „s. 41 e an, Y STE. 3 MY 7 
Wut b r. party has v t to a berry⸗ Fa) 4 
a nt or cription prion, it: is not 3 
obs — — who may have a 1 
the ſame part of the 5 to interfere with —ͤ pro- 
prietor of the ferry · boat, by carrying over paſſengers 
for hire. Upon this footing the Lords foumd, That the 
other heritors might tranſport themſelves and families, 
or others pratuitouſly in their coble: boats, but not for 
—— | py this, ferry-boats are upon the ſame foot 
ing with fairs; both of them imply an excluſive privi- 
lege, otherwiſe they could not be 2 50 oy, 22. Dec. 
1731, Tarbar, | 
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e ee PEU-r ts, granted} defors the a 
Feu — 1606, were valid, without con- 


1 Kan 1606, fee; ſent of the ſuperior, 0 as jto Exclude 
cure againſt ca- ward, recognition, 8&c, Stair, 24. June 
ſtalties ſu- 1668, Stewart. TR like, nle(s the 
periority. pPurſuer could alledp at. the fen- 

duty was with dim nation 'of the'new 
vetbured, duty. Stair, 5. Jan. 1681, Dun. Frus grant- 
ed by vaſſals of ward - lands ſo long as the act of parlia- 
ment 1457. cap. 71. ſtood, did exclude, not only, ward 
and recognition, but forfeiture of the ward-vaſlah grant- | 
er thereof, without neceſſity of confirmation. Stair, 
12. Feb. 1674, Huntly. Stair, Fount. 16. Nav. 1680, 
Campbell. Harc. (Forfeiture) Jan. 1684, Campbell. 
_— SELING the act 1606, does only annul. feus ſet by 
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found ſufficient to —.— 


rights and ſerurities in ſavor of pri 
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ſpeak) z- dut if he lived / its baroniam, | ve STE 94 
then the feuer was bound 80 bring it to the ſuperion. 
Fount. 28. Feb. 1696, Treaſur. - of. Edin '$33* 5 +; 
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'P E U- DUTY 13 Thi 5 e 
vaſſals, bolding-ward-oC N abe 1 15 11 $f 
out their ſupęriot 2. conſent, it Wa 15 2 ith 

ſound; Thes thei ſuperior, caaſen 2 . a ld #48 


to ſuch'a'fen; we fub-yallah was low fa Ng | 
liable for his ſtipulated fer-dutiey ; "whe * Fat Re: 
that the ward: and marria e of. the WORTH 
vaſlal did. only. affect the y 2 vi the fe 
duty; Gosf. 28. June, Sal, . July 1672, Eglints! 
FOUND, Tuat ward-lands. of the ; 
not be diſponed in ſeu, aſter the act 43s 5 
park; 1606. „Hope, (Ford) Dur. et 
July 1629, Lady Cathcart/ See act 1 
purl. 163 3, Where the contrary g 
A e ee av | 
rity of the $8. act, 1642, was noy;.; ; 4 - 
aguinſt-the  »- ber g, 
ward and marriage uf me ' jor,. 2 be 4 


falling due aſter the reſi 166, bafal, W N in Ee 


cap. 15 notwithſtandi 
at the end a ory! 


Tis ain 18 Pal. ,] 
act, od pal 1 271 


the ſame! was n „ Wrede b 


Who ſhould carry. the fame tg ho: 1701 1 
Lords found,” That/where! the Aer 11 Feu, ug is, 


extra — nir 5680 une rhe A e M 


ard the feuer having been. -- Feu 
„ pat memory of man, to pay a bie in bear, 
er 2 ilver; and no. the-- barley can 45 
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That ſuch feus being perpetual locations, for meliorat- 


ing and i improving the ground, the ſuperior bad right 


to ſuch grain as, by tlie vaſſal's induſtry, wow thereon, 
Fount. _ Feb. 1896, Treaſurer of Edin 


A PERSONAL action is competent to the perle 


| for payment of his feu-duty, not only 
 Porfanal a. i againſt the original feuer and his re» 
rien for: pay preſentatives, perſonally bound by\ſub- 
ment of N {tribing the feu - contract, but alſo a+ 
RTE. gainſt ſingular ſucceſſors purehaſin 
Cs from them z' becauſe the proper 


entitled to demand'the „/ cerpero 3. he Lord folnd; - 


truly reſebved,” in ſo far as relates to the ſuperior's ca- 


fualties; ad therefore, all intromitters muſt be liable to 


the extent of the feu-duties, Dur. Spot. (Feus) 21. July 


1630, Monerief. Dur. 24. Feb. 1632, Biſhop of Gallo- 
way.—Yet it was found, That a tenant being-removed 


before intenting whe proceſs, is not liable to a -perſfonal- 


action at the ſuperior's inſtance, for payment af the 
feu - duty July 1738, Biggar.— But as the rent of 


the land does belong to the ſuperior, to the extent of 
the feu · duty only, he cannot inſiſt againſt any intro⸗ 


mitter, further than for the feu- dutles . ariſing during 
the years of his intromiſlion ; the remaining rents. of 


any year, over, and above the feu-duty, belonging, not 


* 


rn 


* . 


to the ſuperior, but to his vaſfal. Dar. 26. March 1689, _ 


Rolls. Dur. penult. Jan. 1639, Cockburn. _ Stair, 19. 
Jul 1665, Winram. Fount. Forb. 7. Feb. 1/2, Ha- 
milton.— But bygone feu- duties may be followed out, bj 

poinding of the ground, 3 " yew. ere focobiiord. 


Dur, 26. March 1629, Rolſo. h ee. 


Til vaſſal, by accepting of a rok, containing 


the chuſe reddende inde annuatim, becomes thereby li- 


able perſonally for the feu- duties, hether the charter 
4s granted to him originally, or if he is a purchsſer from 
the original vaſſal; and therefore a feu - vaſſal was'found 
perſonally liable for the feu-dnties, even after he had 


ſold his land, and the purchaſer in poſſeſſion, 4 a mi- 


nute bf ſale, but withour getting a charter | | ſu- 


n 29. _ 1739, hecho 


Exp or Voruns First&s 


